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Executive Summary

This is a proposal by the UCLA School of Law Criminal Justice Program and the UCLA School

of Law Bail Practicum that re-envisions the pre-trial release process. The proposal offers a pretrial
release process that upholds the presumption of innocence and provides support to those
subjected to the criminal process. In recent years, the debate about pre-trial release across the
United States has been often limited to a debate between the money bail system and risk
assessment tools (RATs). In contrast, this proposal—that was initially designed to be discussed
with stakeholders and piloted in Los Angeles County—offers a pre-trial release framework for
any jurisdiction that relies on neither money bail, nor RATs."

The proposal comes at a time when pre-trial reform is one of the most widely discussed issues in
criminal justice, with jurisdictions around the country tackling the issue of money bail and its
adverse effects on low-income communities and communities of color. Reform efforts have

taken shape in a variety of ways from community-led efforts in the form of bail funds, to court-led
pre-trial pilot programs, to statewide legislation. Many of these efforts at reform have come
under attack, like legislation in New York and California.

With the future of pre-trial reform up in the air, and a multiplicity of actors weighing in on the
path forward, the fundamental question is what should a fair, humane pre-trial release system
look like? While the answer to this question may differ for every jurisdiction, this policy
proposal lays out a path forward that strives to enable a dramatic decrease in the use of pre-trial
incarceration, relies on neither money bail nor risk assessment tools, and connects people to
resources to improve the overall well-being and safety for all. Many of these recommendations
and suggestions have applicability across many jurisdictions, and certainly many of these ideas
are not new.’

This proposal expands the debate beyond a binary choice between money bail and risk

assessment tools. The basic premise of this proposal is that the presumption of innocence

afforded to all those in the pre-trial process can only be protected through a presumption of

release. It puts the burden on prosecutors to meet an articulated standard regarding why an
individual should be detained. The proposal does not use risk assessment tools, as there are
concerns that these tools may result in greater numbers of people of color being subjected to pretrial
detention, and rejects the notion that individuals should be viewed through a lens of risk.

Instead, every person should be considered individually based on their strengths and self-identified
needs and be offered the supports and resources they may need. The paradigms relied

on in this proposal reflect a shift towards a public health approach to crime and violence.

This proposal also advocates for the establishment of a new body, the community care and
support agency (“CASA”) to serve as the agency that will provide support and resources to
individuals pre-trial instead of law enforcement supervision. The implementation of this proposal
in one or more jurisdictions, when compared to other models such as money bail systems or
regimes that use risk assessment tools, would provide rich data for comparison and evaluation
and would expand the range of possible pre-trial release frameworks. Resulting data would
provide a foundation from which jurisdictions reforming their pre-trial justice systems could
make an informed decision about the best path forward for pre-trial justice.

Given the dangers and collateral consequences of pre-trial detention—that have been ever more
heightened for those incarcerated during the current deadly pandemic—this proposal forges a
more just path forward.



Money bail and pre-trial detention

Prior to the COVID-19 pandemic, on an average day, approximately 470,000 people were held
in pre-trial detention across the United States.’ A substantial number of these individuals will
remain incarcerated simply because they cannot afford to pay their bail, leading to a system
where people are locked up simply because they are poor.”

The money bail system impacts the most vulnerable communities across our nation. African
American and Latinx people are disproportionately subject to pre-trial detention because of an
inability to afford bail, particularly because bail for these two communities is often set at a much
higher rate than the bail amount set for other racial groups for the same charges.” The money bail
system is financially draining neighborhoods that already lack resources and investment. Million
Dollar Hoods, a research center at the University of California, Los Angeles, that studies the
human and fiscal cost of mass incarceration, found that residents in low-income zip codes in
South Central Los Angeles paid approximately $16.9 million to bail bonds companies over a
four-year period.’ This is money they will never get back.

Awaiting trial in jail can adversely affect a person’s mental and physical health. For some, the
negative impact of the jail environment is so severe that even a few days in jail can prove life-
threatening. Incarcerated people with urgent medical or mental health care needs, or who are
experiencing withdrawal from drugs or alcohol, are at their highest risk of death within 72 hours
of incarceration.” In fact, 26% of jail suicides are reported to happen within the first three days of
pre-trial detention and 41% of jail deaths occur in the first week of pre-trial detention.”

Aside from placing people at extreme physical and psychological risk, pre-trial detention may
erode constitutional protections by undermining the constitutional presumption of innocence and
increasing the likelihood that an individual will be convicted without due process. Individuals
held in pre-trial detention are more likely to accept plea deals as compared to those who are able
to afford their freedom prior to trial.’

Pre-trial detention also negatively impacts an individual’s economic well-being. Many
individuals lose jobs,'’ housing'' and/or personal property,'” as a result of their pre-trial
detention. Families with loved ones in jail pre-trial face both decreased household incomes and
increased childcare costs."”

Requiring individuals to await trial in jail may cause them to miss crucial deadlines and
appointments for school or employment and impedes their ability to take advantage of economic
opportunities, trapping people in a cycle of poverty and repeated criminal legal involvement."*
Individuals who are able to afford bail and thus released before their trial are less likely to be
rearrested in the years following their case than those who remain detained pre-trial.”” Indeed, a
study mapping 18-month trajectories for hundreds of thousands of misdemeanor charges in
Harris County, Texas, which controlled for a range of factors including charges and criminal
history, concluded that those detained pre-trial saw a 9.7% increase in their likelihood of being
charged with new misdemeanors, and a 32.2% increase in their likelihood of being charged with
new felonies. '



Risk assessment tools

Under a money bail system, people who cannot afford bail are subject to the economic,
psychological, and legal consequences listed above. While eliminating money bail must occur to
avoid the disparate impacts of pre-trial detention, many jurisdictions, like California have
considered or are considering put in motion a transition to a system that also presents dangers of
racial and other unfair disparities and outcomes by relying on pre-trial systems that use risk
assessment tools (RATS).

California’s legislature passed Senate Bill 10 in 2018, which eliminates money
bail and replaces it with a system that relies on law enforcement agencies
(such as probation departments) for supervision of individuals released pre-
trial and uses algorithmic RATs. Currently, the implementation of S.B. 10 is
suspended by law due to a bail industry-sponsored ballot referendum seeking
to overturn the bill; its fate will not be decided until November 2020. In the
meantime, however, the policymaking body of the California courts, the Judicial
Council, granted $68 million in taxpayer dollars to implement pre-trial release
pilot programs in 16 counties. One of the requirements for jurisdictions to
receive funding is that their pre-trial programs must utilize RATs conducted by
probation departments.’” Many of these counties have chosen to implement the
Public Safety Assessment (“PSA”), a RAT created by The Arnold Foundation.

The decision to focus only on risk assessments as a possible reform to the exclusion of other
models raises concerns. First, since RATs generally rely on data such as prior arrests,
convictions, and failures to appear, the data may reflect the actions and biases of law
enforcement, prosecutors and judges far more accurately than the “risk” of any given
individual.'® In addition, there have been very few studies evaluating the effectiveness of
RATs,"” and empirical studies have found mixed results in reforms that implemented RATs.”"
Recently, prominent organizations, scholars, and corporations have expressed related concerns.”
There are significant questions about the accuracy of RATs, including the PSA (the RAT
currently being used in numerous jurisdictions across the country). For instance, the Cook
County Circuit Court, which uses the PSA, released data that indicates that between October
2017 and December 2018, “99 percent of people flagged as high risk for violence who were
released before trial were not charged with any new violent crimes during the release, a
percentage virtually identical to the one for those deemed low to moderate risk.”*” There have
also been concerns on whether risk assessments discriminate on the basis of age, race, ethnicity,
and economic status. ** The worry is that these tools can reproduce or even exacerbate the ways
in which the criminal legal system already targets and affects communities of color and poor
communities.”

Second, incapacitation as a theory of punishment and its underlying assumption that people can

be classified as being dangerous/not dangerous or risky/not risky have contributed to
dehumanizing those subjected to the penal system and been one of the driving forces of mass
incarceration in the United States.” This is then another reason to explore other models that

forgo the paradigm of risk in the pre-trial release decision-making process. There are examples

of this paradigm shift in related settings. For instance, California passed A.B. 413 in 2019, that
changed all language in the education and penal codes from “at-risk youth” to “at-promise youth”.”®



Finally, the on-going policy debate on pre-trial release and detention has often wrongly assumed
that the only two available policy options are money bail and RATs. However, there is another
alternative: a default or presumption of release on one’s own recognizance. In the United States,
there is a long history of pushback against money bail and the money bail industry and proposals
to replace them with own recognizance release as the default decision without using RATs.”
There have also been a few recent initiatives in the United States to give more support to the
needs of those subjected to the criminal process as key to enable them to appear in court.”
Internationally, the United States is one of the only few that have a money bail industry.”
Instead, many countries rely on release on one’s own recognizance as the default decision on
pre-trial release without using RATs.”

Lessons from the pandemic

The global COVID-19 pandemic powerfully illuminates the dangers of pre-trial detention, with
thousands of people who are presumed innocent facing deadly conditions inside of jails.”' It also
shows that many jurisdictions in the United States have been thinking too narrowly about pretrial
detention and release. Many jurisdictions depopulated their jails, some reducing jail

populations as much as 60%,” raising the question of why the people who were released due to
the pandemic were even there in the first place. In reducing jail populations in response to the
pandemic, justice system stakeholders across the country came together to reconsider who would
be booked into custody and who should remain in custody pre-trial. Many jurisdictions have
relied not on risk assessments to make these decisions, but instead on an individualized review of
cases and agreements between prosecutors and defense attorneys. At the same time, there has
been a more concerted effort to ensure that those released have access to supportive services.
What this crisis has shown us is that other ways are possible and that local governments have the
ability to support people out of custody to ensure their return to court and to mitigate the
possibility of re-arrest.

These collaborations have laid the groundwork for a reimagined pre-trial system that avoids the
false dichotomy of money bail and RATs, and instead builds systems of support.

Needs-based framework

In order to enrich the public policy and reform discussion, this paper proposes an alternative,
needs-based pre-trial release framework.

The two pillars of this proposal are a pre-trial release hearing with substantial due process
protections and the creation of a community care and support agency (CASA)” to provide
support and resources to those released pre-trial instead of law enforcement supervision. Two
keys assumptions of this framework are that maintaining the presumption of innocence and
addressing the needs of those facing criminal prosecution are the best ways to advance the goals
of pre-trial regulation. One of the primary reasons that people do not return to court is that they
do not get the support that they need to do so. Providing such support is then a way to advance
this crucial goal. The framework in this policy proposal could be empirically tested and
compared to money bail and RATs so that policymakers can make empirically-based decisions.
With the potential for the elimination of money bail nearing in so many jurisdictions, this paper
proposes a model forward to ensure that people who are charged with crimes receive the support
they need and are not unnecessarily and unfairly subjected to months of pre-trial detention and
its devastating collateral consequences.



This proposal puts forward the adoption of a timely pre-trial detention hearing where the burden
of proof is on the prosecutor to prove the incarcerated individual’s risk of flight and the risk to
public safety. In a system where cash bail is eliminated and there is a possibility of overreliance
on pre-trial detention, pre-trial detention should occur only in the most serious of cases and only
when certain evidentiary burdens are met.

In the limited number of cases where prosecutors seek pre-trial detention, it is imperative that
legal protections are provided to each individual going through this model. Once a prosecutor
files a motion to request detention, a pre-trial detention hearing will be triggered. In these
hearings, evidentiary rules will apply and the hearings should be governed by the following legal
protections.

A. Timing of hearings

Within eight hours of a given person’s arrest—at least in large and medium-size jurisdictions that
have the human resources to do so,” the prosecutor may file a motion for pre-trial detention. If
the prosecutor does not file a motion for pre-trial detention, the person will be released
immediately. The prosecution’s filing of the motion will trigger the pre-trial detention hearing,
which must take place no later than 24 hours after the person is booked into custody. The 24-
hour time limit for detention should not be tolled for weekends or holidays and courts should
hold hearings where necessary to meet this time limit on nights, weekends and holidays. If a
hearing is not held within 24 hours of booking, law enforcement will be required to immediately
release the individual. This timeline requires that judges that are in place and available 24/7 to
make release decisions.”

If the prosecutor chooses to file a motion, they must serve a copy on the individual and their
defense attorney along with any evidence related to the filing. Evidence must be turned over to
the defense twelve hours (at least for large and medium size jurisdictions) prior to the hearing
and include any exculpatory or impeachment evidence as to guilt or innocence in the possession
of the prosecution or law enforcement that has any tendency to exonerate the individual, to show
lack of probable cause for the individual’s arrest or to show that the individual’s unrestricted
liberty would not pose a specific risk to an identifiable person.

This quick turn-around will help preserve the presumption of innocence, prevent the deprivation
of liberty for people who have not yet been convicted of a crime, and mitigate the collateral
consequences that can result from even short periods of incarceration.

B. Presumptions and evidentiary standards

As an initial matter, the prosecutor must show that there exists probable cause to believe that the
individual committed the crime alleged and that the alleged crime is one that is eligible for pretrial
detention. This probable cause determination is for a narrow purpose and will not replace

the requirements of a preliminary hearing or grand jury indictment. If they are unable to do so,
the case does not need to be dismissed, but the individual must be released from custody.



Following that showing, in order to detain or continue detaining an individual, it is the
prosecution’s burden to show by clear and convincing evidence that the individual 1) poses a
high risk of intentional nonappearance, or 2) will pose a risk of serious physical violence to an
identifiable person and that no condition(s) of release could reasonably mitigate these two
risks.” In cases where the interests at stake are both particularly important and more substantial
than mere loss of money, the US Supreme Court has “mandated an intermediate standard of
proof - ‘clear and convincing evidence.”” The US Supreme Court has recognized that an
individuals interest in liberty pre-trial is fundamental,” and thus, the clear and convincing
standard of proof should be applied in the pre-trial detention context, instead of a preponderance
of the evidence standard that some jurisdictions, like California, have been using.” Additionally,
the prosecutor must show that there are no less restrictive conditions that would ensure
appearance and the safety of the person claimed to be “at risk” “If the prosecutor fails to meet
this burden, the court must release the individual pre-trial.

Defense counsel (or the individual if they are representing themselves) will then have the
opportunity to present information about the individual to the court. As explained above, pre-trial
detention may cause seriously harmful effects, not just on the individual, but on their

community. Courts should consider these collateral consequences in making pre-trial
determinations. Since the COVID-19 outbreak, government actors have been clear that the
consideration of these collateral consequences in this type of decisionmaking is a best practice;
asserting that the risk to a person’s health and safety posed by COVID-19 should be weighed as
part of the pre-trial release determination.”

To this end, the court should weigh any evidence presented by the prosecutor about the risk of
nonappearance and the risk of serious physical violence to an identifiable person against
evidence presented regarding the effect of detention on:

i) any of the person’s dependents;

ii) the person’s employment;

iii) the person’s public benefits;

iv) immigration consequences for the individual;

v) the person’s parental rights;

vi) the persons mental and/or physical health;

vii) the person’s current housing; and,

viii) any other adverse impact that the person’s detention will have on the person or the
persons community.

After reviewing the evidence, if the court chooses to detain the individual, the court must make
case-specific, particularized findings on the record as to the clear and convincing evidence that
exists to detain the individual and why no pre-trial condition(s) would allow for the individual’s
release.



When an individual is ordered released, the presumption should be of release without conditions.
If the court does impose conditions, they should be the least restrictive, and should take into
consideration the research cited below about the inconclusive nature of the efficacy of many pretrial
conditions such as electronic monitoring, drug testing and mandatory check-ins with

probation. The court should state this reasoning on the record as well including case-specific,
particularized findings as why the conditions are being imposed.

A survey of seven bail funds throughout the country that use philanthropic dollars to pay
individuals’ bail amounts provides data to suggest that mandatory conditions are not necessary to
ensure individuals’ return to court. Only three of these funds provided any voluntary connections
to services once they posted bail for the person, whereas the others posted bail for individuals
and those individuals were free pending trial without any conditions imposed by the court.”

And yet, the funds studied had an 80% to 100% success rate, which is defined in this study by
the number of bails that were not “lost” (forfeited).” These rates are about the same or better
than the available data measured by the Bureau of Justice, which found that between 1994-2004
the failure to appear rate for people charged with felonies was between 21% and 24%."

C. Due process protections

Given that a pre-trial detention hearing concerns a person’s fundamental liberty interest, it should
be accorded all the weight of any other court proceeding where liberty interests are at stake.
Every individual should be entitled to counsel immediately post-booking so that counsel can be
present when the CASA conducts its intake. It is well-established that unrepresented parties in
court proceedings typically are not able to achieve the same positive outcomes as their
represented counterparts.” In San Francisco, California, the public defender has established an
early representation unit to cover the critical period between booking and arraignment as well as
appear with the client at arraignment. As a result, the unit has reduced wealth-based disparities in
case outcomes and pre-trial incarceration rates.” Individuals who receive early representation
from the public defenders office are twice as likely to be released at arraignment when compared
with similarly situated individuals without representation.” The implementation of this early
representation unit within the public defender’s office would save San Francisco County 11,253
jail-bed days per year.” The cost-savings from reducing the jail population would likely far
outweigh the cost of implementing programs like this one in many jurisdictions.

The individual must not be shackled at any time during the hearing, unless the court makes a
specific finding based on an individualized review that the individual poses imminent danger to
any person in the courtroom.” Allowing an individual to present their case without restraint
helps preserve the constitutionally mandated presumption of innocence, both by freeing the
person to better and freely present their case, and by ensuring that the magistrate is not further
prejudiced against the person by seeing them in shackles.” Additionally, the hearing should be
administered in person, and not via video or phone, and should be conducted by a judge or
magistrate.”’ The hearing should be open to the public.



The individual shall not be permitted to waive their right to a pre-trial detention hearing without
first meeting with counsel. This provision is meant to ensure that prosecutors do not use the
carrot of a “time-served” offer to coerce a guilty plea from the individual. Relatedly, prosecutors
shall not request that a person be kept in pre-trial release to coerce a guilty plea.”

During the pre-trial detention hearing, the individual whose liberty is at stake shall have the
following rights:

i) The right to remain silent;

ii) The right to testify and to present evidence;

iii) The right to counsel;

iv)The right to subpoena witnesses and evidence, and;

v) The right to confront and cross-examine witnesses against them

D. Review of decision

The accused person shall be entitled to de novo review (a review of all facts presented at the initial
hearing rather than solely reviewing the original judge’s legal conclusion or perspective of the

facts) of any order for pre-trial incarceration or liberty restricting conditions.” The review will be
conducted by a judge who did not participate in any way in the initial incarceration decision, based
on the record of the initial hearing and on any supplemental evidence the individual facing charges,
defense counsel, or prosecutor may supply. This hearing shall occur within 72 hours, unless the
person being charged consents to an extension of time. The reviewing court may only order pre-
trial incarceration if the initial court order details sufficient individualized facts from the admissible
evidence to support pre-trial detention, and any evidence from the original hearing and new
evidence presented does not mitigate those facts sufficiently. If the original order for incarceration
does not have an adequate supporting record, including reference to specific facts in evidence
overcoming the presumption of release, the reviewing court must order immediate release or
remand for immediate entry of a further order. If the court order from the initial hearing is simply a
boilerplate recitation of reasons to detain, the reviewing court must order immediate release.



Under the model proposed in this paper, CASA will be part of this pre-trial process. The primary
functions of the CASA are:
« Conducting a strengths and needs-based assessment at the jail of all individuals in
custody to determine a plan of support if the individual is released pre-trial;
« Sending court date reminders to all individuals with pending court dates; and
« Coordinating services in order to connect individuals with supportive resources.

Ideally, a CASA should be housed under a public health or health department, which would align
with evidence-based models that shift the approach to crime from a punitive one to a
health/public health-based model. Each jurisdiction will have to determine if an agency exists
that aligns with such a needs-based model already and whether the CASA should be housed
there or housed independent of local government. The CASA should not be housed within any
law enforcement department, as discussed in section VII.

The model proposed here envisions a system under which individuals who are taken into custody
have a quick, fair process for securing their pre-trial freedom and under which they receive
support to come back to court via the establishment of a new agency, the Community Care and
Support Agency (“CASA”). This pre-trial system is explained at length in other sections of the
report. However, in order to understand its basic mechanics, consider these two examples™:

A. Working with individuals out of custody

To illustrate how this process would work for out of custody individuals, consider this
hypothetical case:

Alice is a 20-year-old community college student. She was stopped by law enforcement for an
alleged assault, a misdemeanor, related to an altercation with another student. In this situation,
the police officer who stopped her will issue her a citation and instruct her to appear in court for
an arraignment. The officer will then collect Alice’s phone number, email address or mailing
address for the purpose of court-date reminders. The officer is required to provide Alice with
information regarding the CASA, and the optional resources they provide and give Alice the
contact information for the CASA. This ends the officer’s interaction with Alice.

The officer passes Alice’s contact information on to the CASA so they can provide Alice with
court reminders. Any additional resources Alice chooses to receive from the CASA (e.g. support
with locating housing, employment, or mental health resources to name a few) are voluntary and
the CASA will otherwise only be in touch with Alice to remind her of her upcoming court date.

If Alice chooses to access the voluntary services provided by the CASA, the CASA will not
share any information regarding Alice with anyone, not even the fact of her going through the
CASA intake process.

B. Working with individuals in-custody

To illustrate how this process would work for in-custody individuals, consider this hypothetical
case:



Jeremy was contacted by law enforcement for an alleged assault with a deadly weapon, a felony,
after allegedly throwing a chair at his brother during an argument. The officer books Jeremy into
jail. After the booking process is complete, Jeremy will meet first with his attorney and then with
a CASA representative within eight hours of his arrest. The CASA will conduct a strengths and
needs-based assessment with Jeremy and determine a plan together to support Jeremy’s release.
CASA employees will be available to respond to new arrests in the jails or local police stations
24 hours per day, 7 days per week to conduct the intake process.

The prosecutor, after reviewing any documentation from law enforcement, may choose to file a
motion for Jeremy’s detention. If such a motion is filed, Jeremy would be represented by counsel
and would go through the pre-trial hearing as laid out above. Jeremy is entitled to a pre-trial
detention hearing within 24 hours of his booking. If the court chooses to release Jeremy, it can
do so knowing that Jeremy has gone through CASA’s intake process and will be supported by
CASA upon release.

This model chooses to use a needs and strengths-based intake. Such intake models ask questions
about a person’s employment situation, housing, community ties, transportation, public benefits,
and responsibilities such as caring for dependents. Needs and strengths-based assessments are
utilized to understand the holistic picture of someone’s needs and what strengths and community
connections they can draw on for support if released pre-trial. This approach emphasizes an
individuals strengths and is premised in the belief that people are resilient and can overcome
overwhelming odds—particularly when given the resources and support to do so.”

The needs-based portion of the intake involves creating an individualized, holistic plan for each
individual to meet their needs to ensure return to court. This plan will remain confidential and
not be submitted to the court unless the individual in consultation with their attorney agrees to
some or all of the plan to be submitted. CASA will ensure that the individual is able to gain
access to the resources and services laid out in their release plan.

The process of advocating for release with the pledged support of an agency for the
individual has been working in Santa Clara, California through Silicon Valley De-

Bug’s Community Release Project (“CRP’’). CRP has developed a community support
identifying form, similar to needs and strengths-based assessments that family members
fill out for their loved ones in custody. Public Defenders then make bail motions using
the information from the form, describing the Community Release Project and the type of
support they offer, and asserting that the individual will be supported by this Project. ~~
While sometimes the court is made aware of the specific support or resources that will be
provided to the individual, other times the court is simply aware that the individual will
be supported by the Project and the pre-trial release is still facilitated. This model was
considered so successful that in 2017 the County Board of Supervisors voted to scale it
up to what it is today an example of a promising model that relies on community support
instead of money bail or system supervision.””
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Needs and strengths-based models are already in use nationwide. For example, the Los Angeles County
Youth Diversion and Development initiative uses a needs and strengths-based intake with every youth
referred for diversion.” National bail funds that assess whether they will pay an individual’s cash bail
amount do not use risk assessments to make those decisions.” Instead, bail funds like The Bail Project,
a national revolving bail fund, uses a “needs-focused approach” with their adult clients, which has
resulted in bail being forfeited in only 2% of their cases."’

The strengths and needs-based intake would help the CASA worker to make an assessment in
collaboration with each person as to the individual’s needs and existing support networks to inform the
appropriate support plan upon release.”” This model differs from the use of RATs because this intake
system does not generate a score nor does it categorize individuals in any way.

Here is an example of needs-based questions that can help assess how to support an individual’s
return to court and avoid re-arrest:

Part V. Please circle the number that best describes how much you agree or disagree with the statement.

Strongly  Mostly Slightly Slightly  Mostly  Strongly
Disagree  Disagree Disagree  Neutral Agree Agree Agree
21. My family has reliable transportation. 1 2 3 4 5 6 7
22. An adult in my houschold has a steady job. 1 2 3 4 5 6 7
23. I could handle an unexpected expense. 1 2 3 4 5 6 7
24. It’s very hard for me to cover all my expenses each 1 ) 3 4 5 6 7
month.
25. Over thy ious 12 ths, famil ble t
ver the previous 12 months, my family was able to 2 3 4 5 6 .

pay the full amount of our rent or mortgage payments.

Taken from an intake form developed by the FRIENDS National Resource Center for Community-Based
Child Abuse Prevention ©

Such an assessment will not be used to punish an individual for not having reliable transportation, for
example, but instead will be used to flag the areas in which the person needs support and work to meet
the person’s needs. CASA’s plans for release should be individually tailored, achievable, and the least
restrictive necessary to meet an individual’s specific, expressed needs.

The CASA will be comprised of an intake team that is present in jails conducting evaluations, a
peer support/navigator team that provides ongoing support to individuals, and administrative
and supervisory staff. In hiring, priority will be given to employing systems-impacted people,
people with experience working with systems-impacted people, and individuals with a strong
understanding of mental health and substance use issues.
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The focus in hiring and training staff will be to ensure that all staff are committed to the
following principles:

A. Support over supervision

At its core, the CASA’s goal is to support individuals’ return to court; a mission which is
antithetical to performing a supervision function. Supervision requires an oversight or
“watching” of a person’s behavior, which inherently implies a lack of trust and can subject
individuals to feeling constrained as though they are in an open air prison.* Supervision that
creates this type of criminalizing effect denies individuals the presumption of innocence, which
should be afforded to everyone pre-trial. Several studies have found that public safety can be
fully maintained, and even improved, with less supervision of those subjected to the penal
system.”

A large part of CASA employees’ function will be to build trust so that when people released
pre-trial face issues returning to court or other challenges in their life (relapse for example) they
have a safe place to come to for support without the threat of punishment or other negative
consequences. Thus, CASA employees will be trained to provide support in a non-judgmental
fashion such that individuals will learn to trust and rely upon the resources available to them so
that they can thrive, meet their court dates, and remain in their communities.

B. Trauma-informed care

Individuals caught up in the criminal legal system have often experienced trauma at incredibly

high rates in their lifetime.” In addition, interactions with law enforcement and periods of

incarceration can have traumatic effects on individuals, which are then often exacerbated by the
collateral consequences of the criminal legal system that can lead to homelessness, unemployment, and
family separation.” CASA employees will need to understand how to identify trauma and how to meet the
needs of individuals released pre-trial who are experiencing trauma. Everything from intake procedures
to service referrals will need to be conducted with a trauma-informed approach. In the healthcare field, it
is acknowledged that trauma-informed care has the potential to “improve patient engagement, treatment
adherence, health outcomes, and provider and staff wellness” and there is research that tends to support
this.” This would indicate that a trauma-informed approach has the potential to improve outcomes and
actual reliance and use of services.

C. Individual empowerment and self-determination

People faced with the power of the state in the criminal legal system often feel disempowered
and left out of their own case.” The CASA model turns the status quo on its head by placing
each individual in the driver’s seat, recognizing that only they are the expert of their own life.
The assumption is that people are far more likely to follow through with services that they had a
say in choosing and that they feel address their self-identified needs than when conditions are
imposed upon them without individualized consideration.” While CASA employees are in a
position to provide support, education, and resources, they would be trained not to impose their
own judgment over and above the judgment of the individual seeking resources.”
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Case load best-practices

People in “helping” professions often experience a high rate of compassion fatigue or

burnout. While a trauma-informed ethos should pervade every aspect of CASA employees’ work
experience, there are also structural issues to pay attention to that could potentially lead to
burnout if not addressed up front and systemically. One systemic way of creating a healthy work
environment is to ensure a work-load that is not over burdensome. Existing pre-trial services
models may assist in determining the ideal ratio of CASA employees to individuals.

The District of Columbia’s Pre-trial Services Agency employs around 350 full-time employees
each year.”” In FY 2016, the agency worked with 15,275 people who were released pre-trial
with supervision, and 6,496 who were released without supervision, for a total of 21,771
individuals.”” This suggests an overall ratio of employee to individual of around 62:1.

Santa Clara County’s staffing levels can provide another data point on the number of pretrial
services employees needed to operate a pre-trial release program. As of 2011, the Santa Clara
County Pre-trial Services Agency was comprised of approximately 37 fulltime staff.” It was
standard practice to have two employees staffing the Jail Division at all times, 24-hours per day,
7-days per week.”” In 2010, the Jail Division of the Pre-trial Services Agency processed 17,738
bookings,”” for a ratio of approximately 1529:1 for employees who screen for pre-trial release
recommendations in the jail.”” For supervision caseloads, it ranged from 65-90 individuals per
employee, which they describe as high.

In 2010, the San Diego pre-trial services had a supervision caseload of 25-30 people per full-
time employee.”’ Virginia’s pre-trial caseload standard is 40 cases per officer.”’ San Francisco has
a ratio of 22 clients per staff member in the category for the clients who receive intensive case
management.

Because this model imagines a more involved level of support for some individuals, it may be
helpful to consider caseload best practices in the social work field. Social work caseloads are
highly variable, depending on the area of practice and the intensity of need of a particular
individual.” For child welfare workers, for example, the average caseload is between 24-31 at
any given time, although caseloads range from 10-100 children per worker.

Based on a survey of these pre-trial services agencies as well as other standards for case
managers, CASA should have an average caseload of 20-25 individuals for each employee
engaged in the more intensive work of a peer navigator.
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An essential part of what the CASA aims to offer is connecting people to community-based
programming, that individuals do not have to pay for, to create positive support where
appropriate, with the understanding that lasting intervention takes place in communities and not
within facilities. The resource connection can occur in two areas: 1) resources to ensure return to
court and 2) resources to meet individual’s needs. In addition, the CASA will cultivate a team of
“systems-impacted sponsors” who will be paired up with an individual released pre-trial upon
request. While these resources may overlap in the goals they address, it is helpful to think about
the support provided by CASA as divided in this way.

A. Resources to ensure return to court

Minimally intrusive non-monetary conditions like text message reminders can be highly
effective and are often sufficient to ensure many individuals’ return to court. Text, call, email, or
postal mail court date reminders are now required under New York’s 2019 Bail Elimination
Act.” Prior to this, a 2018 University of Chicago Crime Lab study, partnering with the NYPD
and the New York State Unified Court System Officer of Court Administration, employed
behavioral science insights to design minimally intrusive pre-trial release conditions.” The study
found that sending reminder text messages to people in advance of their court dates reduced New
York City’s failure to appear rate by twenty-six percent.” The study concluded that when people
miss court dates it is often due to inattention and a “present bias” (meaning the immediate
consequences of missing work to attend court, for example, outweigh the potential future
consequence of arrest for a failure to appear). The messages—sent seven, three, and one day(s)
before a scheduled court date—reduced failure to appear at a rate which would have avoided
over 20,000 bench warrants per year if employed city-wide.”

This is what court date reminders can look like:

Pre-Court Messages

CONSEQUENCES MESSAGES

7 days before court 3 days before court 1day before court
Helpful reminder: go to Remember, you have
court Mon Jun 03 9:30AM. court on Mon Jun 03 at Lo (el A OARICR Y Gl

We'll text to help you 346 Broadway Manhattan. 9:3.0AM [a public defender 9
remember. [Show up to [Tickets could be dismissed will help you through the
avoid an arrest warrant.] or end in a fine (60 days to process.] [Resolve your
Reply STOP to end texts. pay).1 [Missing can lead to summo-ns ID##H####HH#H)
WWW.mysummons.nyc your arrest.] 6 to avoid an arrest warrant.]

Photo: University of Chicago Crime Lab

Minimally intrusive conditions of release such as court date reminders maximize both the state’s
interest in ensuring an individual returns to court, and the substantial liberty interest held by
those awaiting trial. The CASA will ensure that every individual released pre-trial will be sent
these court date reminders, unless they opt out. If an individual does not have a phone, CASA
will determine with the individual if there is a loved one they can contact instead or an alternative
means to send reminders such as email or postal mail.
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In addition to court date reminders, it is important to help individuals released pre-trial meet
other needs that may arise as barriers to being able to return to court. As stated, a majority of
individuals miss their court appearances due to “mundane reasons such as lack of reliable
transportation, illness, or inability to leave work or find childcare, rather than out of a desire to
escape justice”” Costs for transportation such as paying for a bus fare, gas, or parking fees can

be barriers to individuals trying to keep their court dates. To address these issues, the CASA will
have a transportation support team that can assist clients in arranging transportation to and from
court on the day of their appearances and provide bus/train passes to those who use public
transportation. Jurisdictions could also explore a potential partnership with rideshare companies
in carrying out these goals.

Similar to transportation barriers, those who are responsible for children may miss court
appearances due to lack of access to childcare. Even if free childcare is offered at courthouses
this is sometimes not a well-documented service or there may be restrictions on the use of these
services. The CASA will be available to connect people with childcare support and to
troubleshoot these issues when they come up.

B. Resources to meet individuals’ needs

Research has shown that treatment programs addressing specific mental health or substance
abuse needs are likely to increase pre-trial success, defined as the likelihood that an individual
will return to court and avoid contact with the criminal legal system while awaiting trial.” During
intake, a CASA employee will identify whether an individual may be in need of a treatment
program, and if so, will link the individual with an appropriate and available program on a
voluntary basis. The CASA will help the individual to enroll in health care benefits or assist in
finding programs where cost would not be a barrier to access.

Among the many consequences that result from pre-trial detention, being in jail for even a brief
period of detention can lead to job loss and impede future employment.” The CASA will partner
with community organizations to assist individuals facing loss of employment. These resources
should include assistance with job searches and career placements when requested and providing
support to those individuals who may lose their jobs if they take off work to appear at court
dates.

Those who are in pre-trial detention also often were already facing housing insecurity or
houselessness. The CASA should be committed to ensuring that individuals are connected with
appropriate legal/social services if they are facing housing insecurity as a result of their pending
criminal case. Further, the CASA will be able to assist individuals with securing transitional or
permanent housing if the individual is currently houseless.

The loss of public benefits is another issue that people detained pre-trial could face. If individuals
seek assistance in accessing or reinstating public benefits, the CASA team should have the skills
and capacity to assist with this. Further, CASA will provide referrals for immigration attorneys
for individuals who have concerns about the immigration consequences of criminal proceedings
and convictions.
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C. Systems-impacted sponsors

The CASA will offer each person the opportunity to be connected to a sponsor who can be a source
of support through the criminal legal process. The sponsor will be an individual who has gone
through the pre-trial process themselves.

A sponsor will provide the individual with support and encouragement throughout the pre-trial
process. This model is similar to that of Los Angeles’ Homeboy Industries where the “navigator”
(sponsor) provides the “trainee” (new individual to the program) with a supportive relationship
integral to a successful reentry process.” A sponsor who has already been through the pre-trial
and CASA process can counsel and build trust with an individual that is new to the process in
ways that will encourage the individual’s growth and aspirations in achieving the goals they set
out for themselves. Those who have gone through the pre-trial process with the CASA will have
the opportunity to become sponsors for the following generations of incoming individuals.
Sponsors should be paid a stipend for providing this mentorship service.

As already mentioned, to preserve the presumption of innocence, any services and resources
offered by the CASA should be the least restrictive necessary to meet an individual’s specific,
expressed needs. It is important that the supportive resources are not akin to punishment, which
is not appropriate prior to a conviction. Stringent and numerous pre-trial release conditions such
as home confinement and electronic monitoring may not promote and may even undermine the
government’s interests in protecting the public and ensuring future court appearances. One study
found that, “Release conditions that include alternatives to detention—with the exception of
mental health treatment, when appropriate—generally decrease the likelihood of success for
lower risk-defendants and should be required sparingly” Studies suggest that the imposition of
these types of conditions replicate the harms of pre-trial detention by restricting an individual’s
ability to work, maintain support networks, and tend to emergencies that may arise.” Thus, the
following elements will not be included in this model upon implementation.

A. Probation should not be involved in pre-trial services

The CASA should be an organization, independent of law enforcement agencies, that focuses on
supporting individuals pre-trial in obtaining needed community resources and to ensure their
return to court. While some existing pre-trial services organizations in the country are housed
within probation departments or within a law enforcement paradigm, this proposal advocates for
the CASA to be located outside of the probation department.

This is because the aims of pre-trial service teams and probation departments do not align. Pretrial
services agencies are typically tasked with helping people return to court and promoting public
safety; in contrast, probation focuses on monitoring individuals’ conditions of release and reporting
them for failure to comply. While probation departments generally “work with adjudicated
individuals who have fewer rights and protections”, pre-trial services agencies work with individuals
who are presumed innocent with “a limited mission of assuring court appearance and protecting

»g5

public safety”” The goals and frameworks are different.
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As one example, the Los Angeles Probation Department is ill-equipped to house

the CASA. Among other things, a 2018 report found that while “the [Probation]
Department is shifting its approach to focus more on client well-being,” there are
“challenges with data systems and insufficient training in structured decision-making,
assessments, and case management’”’ which must be addressed in order to support

a more systematic approach to client services.”” Probation has limited training and
ability to interact with system-involved individuals without the mindset of punishment,
particularly those with mental health and behavioral needs.”” L.A. County Probation
has come under scrutiny for its inappropriate use of force. In late 2019, a man in

L.A. County was fatally shot in his residence by a probation officer who went to his
residence to carry out an arrest warrant.”” Also in 2019, the Board of Supervisors had
to intervene because of Probation’s overreliance on pepper spray, which they were using
to “de-escalate” situations with youth detained in the County’s juvenile halls.

A study conducted by the L.A. County Executive Office states that “job descriptions
within the Los Angeles County Probation Department do not reflect the values, mission,
or vision of a Department whose main purpose is to further client well-being and
reduce recidivism.”'’’ Exemplifying this is the job description for the position of a
Detention Services Officer (DSO), which includes inherently disciplinary language such
as “maintains order and control of the unit”’ and “controls and restrains combative

or emotionally disturbed juveniles.”'’' This indicates that the Probation Department’s
current structure and paradigm is likely inadequate for accomplishing the goals of a
pre-trial services agency focused on supporting people in obtaining resources, creating
relationships of trust, returning to court, and avoiding re-arrest.

As an entity distinctly separate from traditional law enforcement agencies, the CASA would be
allowed to operate outside of the existing culture of mistrust and fear of law enforcement that
exists amongst so many communities in the United States. This separation would also likely
encourage individuals to actively seek out and take advantages of the resources that the CASA
can offer.

B. The CASA would not impose surveillance or monitoring conditions

It is crucial for CASA to successfully cultivate trust between individuals and the CASA. Thus,
the CASA cannot serve a traditional law enforcement function by creating release plans that
require surveillance or monitoring that mirror police or probation departments. This is also
important because many of these existing law enforcement systems of surveillance and
monitoring in fact do not prevent failures to appear or re-arrest.”” The conditions described
below are not an exhaustive list, but a few illustrative types of release conditions that when
imposed pre-trial have often resulted in negative consequences in various jurisdictions
throughout the country. Under the CASA model, the courts would not impose these types of
conditions as they would trust that connecting the individual with the CASA would provide
appropriate, individualized support to prevent failures to appear and re-arrest.
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i. No GPS/electronic monitoring

The evidence on the effectiveness of electronic monitoring is inconclusive and many of the
available studies have concentrated on the postconviction setting or in comparing people released
pretrial and subjected to electronic monitoring (EM) to those subjected to pretrial detention."” The
studies comparing people subjected to EM versus those not subjected to EM during pretrial release
have been limited in number and also inconclusive."” Further, EM comes with a whole host of
technological issues that can result in the individual being re-incarcerated pretrial because of a
technical glitch.”” EM can also have significant collateral consequences: one study found that

22% of individuals were fired or asked to leave their job because of the electronic monitor."

In any case, since the point of the CASA is not supervision but support to ensure that individuals
are able to thrive and maintain their own personal, financial, and housing security, electronic
monitoring would be antithetical to these goals and would not be used by CASA.

ii. No mandatory drug testing

There is no empirical evidence that supports the idea that drug testing improves pre-trial
outcomes.”” Several empirical studies have been conducted in D.C., Maryland, Oregon, and
Arizona on the efficacy of drug testing in improving pre-trial success." None of the studies
found any evidence to demonstrate that drug testing during pre-trial release effectively reduces
pre-trial failure."” In fact, in Maricopa County, Arizona, researchers found that individuals in the
study who were drug tested had a significant increase in pre-trial failure to appear and in
rearrest.”” Mandatory drug testing also can interfere in a person’s employment, ability to pick up
and drop off their children at school, and other essential tasks. Thus, the CASA would not be
involved in assigning mandatory drug testing to individuals pre-trial.

iii. No required in-person check-ins

Requiring in-person check-ins with a CASA employee brings up similar obstacles to those
associated with attending court, such as lack of transportation or childcare."' Further, mandatory
check-ins might interfere with an individual’s work schedule, and could undermine their ability
to remain employed. Similar to GPS monitoring, reporting requirements can increase the number
of violations incurred by an individual, which may result in severe consequences such as remand
to custody.'” Again, this type of condition would work against an individual’s ability to provide
for themselves and their families, can be overly burdensome in a context when each individual is
entitled to the presumption of innocence, and CASA would not use it given its goal of supporting
individuals in pretrial release to meet their court dates and beyond.

C. Administrative Not Punitive Responses

In order to preserve the presumption of innocence, in the limited numbers of cases where the
court does impose pre-trial conditions, the court must take a different approach to “violations” of
these conditions than currently exists. At present, failure to comply with a litany of conditions
(such as regular check-ins with pre-trial services officers, drug tests, and electronic monitoring)
often leads to the extreme consequences of re-incarceration pre-trial and potentially harsher
sentences.'” In fact, according to a 2019 report by The Council of State Governments, nearly

25% of all prison admissions nationwide are for a technical violation.""* Re-incarcerating a person
for a violation of pre-trial conditions, generally without an individualized consideration of

the reason of the violation, flies in the face of the presumption of innocence.
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To avoid extreme consequences for violation of pre-trial release conditions or failures to appear,
the courts should attempt to handle violations of conditions administratively. The National
Association of Pre-trial Services Agencies advocates for this approach stating that, “[i]n many
instances, the violation of conditions can be handled administratively by the pre-trial services
agency, without the necessity of initiating revocation proceedings.”'"" Researchers from
Harvard’s Criminal Justice Policy Program also recommend that pre-trial services “attempt to
handle violations of conditions of release administratively and invoke revocation proceedings
only when the conduct actually interfered with the court’s function or presented a risk to public
safety”'"*

Because an individual’s failure to appear or to continue with programming could be the result of
an illness, emergency, or simple forgetfulness, the individual’s defense attorney should be able to
communicate this to the court without threat of re-incarceration. Further, if there is an issue with
pre-trial condition compliance, the defense attorney and their client should be able to have a
conversation with the CASA to determine whether the individual could use additional support
from CASA in order to fulfill the court-imposed conditions.

In order for the CASA to provide the necessary resources to each individual and to begin to build
a relationship of trust, the information they gather must be deemed confidential. Whether this is
through order of the court or via memoranda of understanding with the various prosecutors’
offices in a given county, this is essential for any pilot or larger implementation of this model.
Such agreements to confidentiality will ensure that the details of the strengths and needs-based
assessment will not be shared with the court, prosecutor, probation, law enforcement, or anyone
other than the individual going through the assessment process. In addition, if an individual opts
out of court-date reminders, this information will also be protected and not discoverable. CASA
employees will stress that the individual should not talk about the details and facts of their legal
case during the intake process and ideally a public defender will be present during the intake.
Any request for assistance to get to court, childcare, or any other information about help or
services an individual requests will also be confidential.

The full assessment may be shared with the individual’s defense attorney if the individual
requests it to be and consents to the sharing. The person charged with a crime and the defense
attorney would be permitted, but not required, to share elements of the CASA assessment and
plan with the Court. No presumption of inadequacy will attach to the refusal to do so.
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A. Data collection and reporting

The CASA will collect and regularly report on data with regards to all individuals who go
through the intake process. There is very little information about the results of pre-trial release
and detention programs as they relate to long-term public health outcomes for individuals.
Merely looking at failures to appear and rates of re-arrest is too narrow a lens and does not tell us
information about the other factors that could lead to negative outcomes for individuals in the
criminal legal system. Thus, collecting a comprehensive set of data on outcomes of the CASA
process is imperative. These data will include, but are not limited to:

« Number of motions filed by prosecutors for pre-trial detention hearings

« Number of pre-trial detention hearings

« Types of charges filed

« Results of pre-trial detention hearing

« Overall case disposition

« Demographic data including race, age, zip code, gender, language, income, household
size, number of dependents, etc. (as reported by individuals)

« Rates of re-arrest and re-conviction

o Failures to appear

« Outcomes after resolution of cases, including housing stability, employment, educational
achievement, etc.

Putting new systems in place does not necessarily mean that racial bias disappears. Having data
collection to ensure that CASA services are not being limited to only certain groups of people
will allow for an adjustment of practices to ensure effectiveness, fairness and the transparency
required for communities to hold these systems accountable.

This data will be open and available to the public without breaching confidentiality. Further, the
CASA will make direct reports to the court on the aggregate data. One of the issues echoed
throughout the United States by the judiciary and other officials is the fear that a release decision
will lead to some heinous act, which would then be blamed on the judicial officer. While there is
no feasible way for the CASA to prevent this from ever occurring, the reporting of outcomes to
the judiciary as well as the public can begin to shift the framework of fear often prevalent in our
decisionmakers. If judges can see and show through systemic data gathering that their release
decisions are leading to positive outcomes for everyone involved, this will reinforce these types
of decisions and contribute to an even more successful program. Currently, it is rare that judges
receive this type of information, and so understandably they often operate from a place of fear or
caution. With this intentional feedback loop on all CASA cases, this mindset could begin to shift.
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B. Randomized control trials

Developing an alternative to money bail and RAT based pre-trial systems presents an
opportunity to create a randomized experiment with treatment and control groups. Individuals
booked into custody would be randomly assigned between the two pilots/programs. The
evaluations of these pilots would be focused not only on recidivism and failure to appear, but
also other outcomes such as employment, housing, and other proxies for social well-being.
Results would then be compared to the other pre-existing models in a given jurisdiction.

Such studies would enable policymakers to make informed and evidence-based decision about
which type of pre-trial framework produces the best outcomes for society and for all of those
involved in criminal cases.

Along with the need to ensure resources are provided to people facing criminal charges during
the pre-trial phase of their case, there is both a need and an opportunity to ensure that pre-trial
systems are immediately responsive to victims/survivors of crime. The impact of crime extends
beyond the individual instance itself, with many victims/survivors left to deal with physical,
psychological, and financial consequences of the crime without any support.'” In order to
adequately heal communities, there needs to be a focus on providing immediate crisis response,
safety planning, and referrals for ongoing support to victims/survivors. This proposal is rooted in
the understanding that communities most impacted by crime and violence are also often the
communities most devastated by mass incarceration and pre-trial incarceration.”

This paper also proposes the development of a Community Response Center (“CRC”). The CRC
is intended to provide support to victims/survivors in the immediate aftermath of an incident in
the form of emergency response, resource referrals, and safety planning. A victim/survivor
would be connected to the CRC by law enforcement with the victim/survivor’s consent. Within
four hours, the victim/survivor would be able to meet with someone from the CRC and gain
support in safety planning and additional referrals. The CRC’s goal is to ensure that victim/
survivors feels safe and connected to resources in the immediate aftermath of the incident. The
CRC would utilize a multidisciplinary staff to provide this range of resources including
psychiatrists, psychologists, social workers and outreach workers. Thus, an individual would have
access to immediate safety planning resources at the Center and would be referred to partnering
community organizations for longer-term support.

Given that this proposal focused on pre-trial release and detention, a follow-up proposal could be

developed with the input of those most impacted by violence to determine the scope of the CRC
and how CASA and the CRC would interface.
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This paper has proposed an alternative to existing money-bail and RATs across the country.
Founded on the acknowledgment of the current system’s adverse impacts on the lives and rights
of people most impacted by the criminal legal system, it proposes a structure that aims to
broaden the definition of public safety. It honors the constitutional right to a presumption of
innocence, accounts for the life-altering consequences of even short periods of incarceration on
individuals and their families, and provides individuals with the supports they need.

In considering this proposal, jurisdictions stand at the door of an unprecedented opportunity to
transform a system that has followed largely unevaluated and harmful logics for generations. At
a time in which there are demands across the country to reimagine the criminal legal system and
public and community safety following the killing of George Floyd and many others, a decision
to implement the CASA model with rigorous evaluations, accountability, and transparency could
change the present trajectory and provide an empirical basis to pursue a different path forward
that keeps everyone safe and ensures greater fairness in the criminal process.
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