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Introduction 
Every year, millions of people move to 

escape conflict and persecution, reunite 

with their families, and find better 

opportunities. Regardless of what brings 

them to a new country, migrants contribute 

skills, perspectives, and cultural richness to 

their communities. 

And yet, the world has seen a rising tide of 

stringent policies to diminish 

humanitarian protections and restrict 

freedom of movement. Many countries 

have militarized their borders and blocked 

access to their systems for granting asylum 

and other forms of protection. As part of 

this trend, governments’ growing reliance 

on detention to manage migration is 

especially troubling.  

Regardless of where it occurs, immigration 

detention leads to serious violations of 

human dignity and rights enshrined in 

international, regional, and national laws. 

People are detained simply for moving 

across borders, even when they do so in an 

urgent search for protection. Even those 

not formally detained still face restrictions 

that resemble formal detention. 

Established principles in international law 

and in many national legal frameworks 

purport to safeguard migrants’ rights. But 

government agencies and individual 

employees often circumvent those 

principles with little accountability or 

oversight.  

The use of immigration detention reflects 

complex political and geographical factors 

that transcend national boundaries. 

Combating this troubling response to 

migration requires a transnational 

perspective and collaboration with affected 

communities. To this end, the Immigrants’ 

Rights Policy Clinic, part of the Center for 

Immigration Law and Policy at the UCLA 

School of Law, joined with Equal Rights 

Beyond Borders, a European human rights 

organization operating in Greece and 

Germany, to analyze immigration 

detention in the United States (U.S.) and 

the European Union (EU). 

This report combines research into the legal 

principles, policies, and practices pertinent 

to immigration detention—particularly 

the detention of asylum seekers—with 

first-hand accounts from people detained 

in both settings.  

The choice to focus on the U.S. and the EU 

reflects their position as leading 

destinations for migrants. The U.S. and the 

EU also enjoy reputations as places of 

refuge that offer protection and respect for 

human rights, democracy, and the rule of 

law. Their settings are different enough 

that the comparison is illuminating, but 

similar enough that lessons from one may 

apply to the other despite differences in 

legal systems and political constraints. 
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The report addresses nine basic 

questions at the core of immigration 

detention: 

1. Who is detained? 

2. What is the detention system? 

3. What legal frameworks govern 

detention? 

4. How do politics shape detention? 

5. How long are migrants detained? 

6. What are the conditions for 

migrants in detention? 

7. What is “de facto” detention? 

8. How do migrants challenge 

detention? 

9. What alternative approaches exist 

to replace detention? 

In answering these questions, the report 

contrasts laws and policies with the 

firsthand experiences of detained 

individuals, highlighting the shortcomings 

of legal frameworks. It also sheds light on 

the diverse factors influencing detention 

across different contexts, and it identifies 

patterns that underscore the need to adopt 

more humane practices. By exploring these 

core questions, the report aims to foster a 

global understanding of immigration 

detention, and ultimately advocates for its 

elimination.  
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1. Who is detained? 
The U.S. and EU detain a wide variety of 

noncitizens. This includes both long-term 

residents and new arrivals. While 

detention harms all migrants, this report 

focuses on asylum seekers for practical and 

legal reasons.1  The practical reason is that 

asylum is the main form of immigration 

relief available to people who arrive at the 

EU’s external borders without prior 

permission. The same is true in the U.S., 

where asylum seekers make up a large 

portion of people in detention. 2  The legal 

reason is that the right to seek asylum in the 

U.S. and EU shares a common foundation: 

international law protections for refugees.3 

 
1 In the U.S. context, we use the term “asylum seekers” in this report to include those seeking three related forms 

of protection under U.S. law for people who face a risk of persecution or torture in their home country: asylum, 
withholding of removal, and relief under the Convention Against Torture. For a discussion of these related 
forms of protections, see American Immigration Council and National Immigrant Justice Center, “The 
Difference Between Asylum and Withholding of Removal” (Oct. 2020), available at 
https://www.americanimmigrationcouncil.org/sites/default/files/research/the_difference_between_asylum_a
nd_withholding_of_removal.pdf; Aruna Sury, “Qualifying for Relief under the Convention Against Torture,” 
Immigrant Legal Resource Center (Nov. 2023), available at https://tinyurl.com/y85ywjb4 (last accessed June 
24, 2024). In the EU context, we use asylum seekers to refer to anyone who has applied for or expressed their 
desire to apply for international protection, an umbrella category of protection for people who face a risk of 
persecution or serious harm in their home countries. EU law defines international protection as “refugee 
status” and “subsidiary protection” as defined by Articles 2(d) and 2(f) of the Qualification Directive. Council 
Directive 2011/95/EU, art 2(a), 2011 O.J. (L 337/9) (hereinafter “Qualification Directive”). 

2 See Human Rights First, “‘I am a Prisoner Here’: Biden Administration Policies Lock Up Asylum Seekers” (Apr. 
21, 2022), p. 3, available at https://humanrightsfirst.org/library/im-a-prisoner-here-biden-administration-
policies-lock-up-asylum-seekers/ (hereinafter “HRF Report”). 

3 See the 1951 Refugee Convention and its 1976 Protocol. U.N. General Assembly (“UNGA”), “Convention relating 
to the Status of Refugees” (July 1951), available at https://www.ohchr.org/en/instruments-
mechanisms/instruments/protocol-relating-status-refugees; UNGA, “Protocol Relating to the Status of 
Refugees” (Jan. 1967), available at https://www.ohchr.org/en/instruments-
mechanisms/instruments/protocol-relating-status-refugees.  

4 See HIAS, “The EU Pact on Migration and Asylum, Explained” (Feb. 13, 2024), available at 
https://hias.org/news/eu-pact-migration-and-asylum-explained/. Note, this reference does not include the 
more than four million Ukrainians who were granted immediate protection under the EU’s Temporary 
Protection Directive. See Migration Policy Institute, “Ukrainians in the EU: What is Next After the Temporary 
Protection Directive” (Mar. 2024), available at https://www.migrationpolicy.org/multimedia/ukrainians-eu-
what-next-after-temporary-protection-directive.  

5 See European Union Agency for Asylum, “Latest Asylum Trends 2023” (Feb. 28, 2024), p. 6, available at 
https://euaa.europa.eu/publications/latest-asylum-trends-2023-annual-analysis. 

6 See id., p. 8. 
7 See Eileen Sullivan, “Asylum in America, by the Numbers,” N.Y. TIMES, (Nov. 21, 2023), available at 

https://www.nytimes.com/2023/11/21/us/politics/migrant-crisis-border-asylum.html.  

Centering our analysis on detained asylum 

seekers allows us to compare how people 

with similar reasons for migrating and 

similar immigration statuses are treated 

across contexts. 

Asylum seekers arrive at the borders of the 

U.S. and the EU seeking protection. 4Across 

the EU, more than one million people 

submitted applications for international 

protection in 2023. 5  The most common 

countries of origin were Syria, Afghanistan, 

Turkey, Venezuela, Colombia, and 

Bangladesh. 6   In the U.S., more than 

800,000 people applied for asylum in 

2022. 7  Cuba, Venezuela, Honduras, and 

Haiti were among the most common 

countries of origin for those filing asylum 

https://www.americanimmigrationcouncil.org/sites/default/files/research/the_difference_between_asylum_and_withholding_of_removal.pdf
https://www.americanimmigrationcouncil.org/sites/default/files/research/the_difference_between_asylum_and_withholding_of_removal.pdf
https://tinyurl.com/y85ywjb4
https://humanrightsfirst.org/library/im-a-prisoner-here-biden-administration-policies-lock-up-asylum-seekers/
https://humanrightsfirst.org/library/im-a-prisoner-here-biden-administration-policies-lock-up-asylum-seekers/
https://www.ohchr.org/en/instruments-mechanisms/instruments/protocol-relating-status-refugees
https://www.ohchr.org/en/instruments-mechanisms/instruments/protocol-relating-status-refugees
https://www.ohchr.org/en/instruments-mechanisms/instruments/protocol-relating-status-refugees
https://www.ohchr.org/en/instruments-mechanisms/instruments/protocol-relating-status-refugees
https://hias.org/news/eu-pact-migration-and-asylum-explained/
https://www.migrationpolicy.org/multimedia/ukrainians-eu-what-next-after-temporary-protection-directive
https://www.migrationpolicy.org/multimedia/ukrainians-eu-what-next-after-temporary-protection-directive
https://euaa.europa.eu/publications/latest-asylum-trends-2023-annual-analysis
https://www.nytimes.com/2023/11/21/us/politics/migrant-crisis-border-asylum.html
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applications in the U.S. between 2020 and 

2022. 8  Importantly, these numbers 

undercount those seeking protection as 

restrictive immigration policies in both the 

EU and U.S. prevented many more people 

from accessing the asylum system 

altogether.9 

Among these asylum seekers are five 

individuals whom we interviewed for this 

report—Sergio, Israel, Najib, Sajjad, and 

Noor.10 They undertook dangerous journeys, 

crossing land and sea, only to be detained 

in the U.S. or the EU as they sought 

protection. While Sergio, Israel, and Najib 

were formally detained, Sajjad and Noor 

were held in informal facilities that 

resembled detention in practice.11  Some of 

the five have secured release and 

established lives in a new country, while 

others remain detained as of the date of this 

report. 

Israel, who spent much of his life in the U.S., 

was living in Mexico when the police 

tortured him and threatened his life. 12  He 

fled to the border looking for protection, 

but the U.S. officials there arrested him and 

 
8See Irene Gibson, “Annual Flow Report, Refugees and Asylees: 2022,” Office of Homeland Security Statistics, U.S. 

Department of Homeland Security, p. 9 (Nov. 2023) available at https://www.dhs.gov/sites/default/files/2024-
02/2023_0818_plcy_refugees_and_asylees_fy2022_v2_0.pdf.  

9 See, e.g., Leonardo Castañeda & Katie Hoeppner, “Five Things to Know About the Title 42 Immigrant Expulsion  
Policy,” ACLU (Mar. 22, 2022), available at https://www.aclu.org/news/immigrants-rights/five-things-to-
know-about-the-title-42-immigrant-expulsion-policy; See, e.g., Lighthouse Reports, “Drift-Backs in the 
Aegean Sea,” available at https://forensic-architecture.org/investigation/drift-backs-in-the-aegean-sea (last 
accessed June 24, 2024); Jennifer Rankin, “ECJ to fine Hungary €1m a day until it complies with EU refugee 
laws,” THE GUARDIAN, (June 13, 2024), available at 
https://www.theguardian.com/world/article/2024/jun/13/hungary-fined-over-treatment-of-asylum-seekers-
in-unprecedented-breach-of-eu-law. 

10 Three of the interviewees requested we use their given names for this report. Two requested their names not 
be shared, so we changed them to Najib and Noor. 

11 This is an increasingly common practice in the EU. For more, see Section 7, “What is de facto detention?”. 
12 Phone interview with Israel, California, United States (Feb. 28, 2024). 
13 Phone interview with Najib, Greece (Mar. 5, 2024). 

detained him at Otay Mesa Detention 

Center in California, and later, at a facility 

in Texas. After spending over a year locked 

up, Israel won his case and is now reunited 

with his family in California. 

There was no way to make it out of 

Mexico alive, I knew my only option to 

live was to go to the border. I didn’t 

know what asylum was, I never looked 

into it or how it worked . . . I was in 

shock, trembling. I was looking for the 

U.S. flag and I ran to the officer and 

told them the police had kidnapped 

and tortured me. – Israel 

Najib, an Egyptian national, travelled to 

Libya and crossed the Mediterranean Sea to 

seek protection in Italy.13 But when the ship 

carrying him and other migrants capsized, 

the Greek Coast Guard arrested him and 

took him to a Pre-Removal Detention 

Centre in Corinth, Greece. As of the time he 

was interviewed for this report, Najib had 

been detained for four months, despite the 

Greek Ombudsman—an official authority 

that investigates complaints against the 

https://www.dhs.gov/sites/default/files/2024-02/2023_0818_plcy_refugees_and_asylees_fy2022_v2_0.pdf
https://www.dhs.gov/sites/default/files/2024-02/2023_0818_plcy_refugees_and_asylees_fy2022_v2_0.pdf
https://www.aclu.org/news/immigrants-rights/five-things-to-know-about-the-title-42-immigrant-expulsion-policy
https://www.aclu.org/news/immigrants-rights/five-things-to-know-about-the-title-42-immigrant-expulsion-policy
https://forensic-architecture.org/investigation/drift-backs-in-the-aegean-sea
https://www.theguardian.com/world/article/2024/jun/13/hungary-fined-over-treatment-of-asylum-seekers-in-unprecedented-breach-of-eu-law
https://www.theguardian.com/world/article/2024/jun/13/hungary-fined-over-treatment-of-asylum-seekers-in-unprecedented-breach-of-eu-law
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government—calling for his release. 

A boat rescued us after the shipwreck. 

Then we were arrested by the Greeks. 

The Greek Coast Guard took the 

Syrians, Pakistanis, and children in 

one bus and put the Egyptians in a 

different bus and took us to Corinth.  

– Najib 

Sergio, a Mexican citizen and father of three, 

fled to the U.S. after being threatened by 

cartels. He and his family got an 

appointment through the U.S. Customs 

and Border Protection (CBP) mobile 

application, CBP One, to appear at a port of 

entry for processing. 14  His wife and kids 

were allowed into the U.S. to seek asylum. 

But U.S. officials arrested Sergio and 

transferred him to Otay Mesa Detention 

Center in California. He had been detained 

there for six months as of the date of his 

interview for this report, even after the U.S. 

government found that he had a credible 

fear of persecution—an indication that he 

passed the threshold screening 

requirement to proceed with his asylum 

process in the U.S. 

When I had my CBPOne appointment, 

the appointment was for me, my wife, 

and my three kids. Because it was my 

 
14 Video interview with Sergio, California, United States (Mar. 21, 2024). For additional information on CBPOne, 

the application through which migrants must now preschedule appointments at the U.S.-Mexico border in 
order to maintain eligibility for asylum, see American Immigration Council, Fact Sheet, “CBP One: An 
Overview” (June 2023), available at https://bityl.co/R6Sn. 

15 Phone interview with Sajjad, Germany (Feb. 27, 2024). 
16 Phone interview with Noor, Greece (Mar. 22, 2024). 
17 See e.g., “Migrant Boat Sinks off Turkish Aegean Coast, Killing at Least 22 People,” AL JAZEERA (Mar. 15, 2024), 

available at https://www.aljazeera.com/news/2024/3/15/migrant-boat-sinks-off-turkish-aegean-coast-killing-
multiple-people; Judith Sunderland, “Endless Tragedies in the Mediterranean Sea,“ Human Rights Watch 

wife and three kids’ first time in the 

United States, they were released right 

away. But I was separated from them 

and sent here to Otay Mesa. – Sergio 

Sajjad, an Iraqi student, fled his home 

hoping to seek asylum in Europe. 15  He 

traveled through Belarus before crossing 

into Lithuania, where Lithuanian officials 

arrested him and detained him in several 

sites across the country. He was eventually 

transferred to a former Soviet prison 

repurposed as a detention center, where he 

was detained for ten months. After nearly 

one year in detention, Sajjad was released 

and currently lives in Germany. 

I saw the Lithuanian border guards 

and I surrendered myself to them. I 

gave them everything—my passport, 

money, everything. They took 

everything from me. And then they 

handcuffed me. – Sajjad 

Noor, a Syrian woman, traveled from 

Turkey to the Greek island of Kos on a small 

rubber boat with her husband and two 

young children.16 The journey from Turkey 

to Greece is notoriously dangerous, and 

boats like the one Noor traveled on capsize 

frequently. 17  Though she was five months 

pregnant, Greek authorities detained Noor 

https://bityl.co/R6Sn
https://www.aljazeera.com/news/2024/3/15/migrant-boat-sinks-off-turkish-aegean-coast-killing-multiple-people
https://www.aljazeera.com/news/2024/3/15/migrant-boat-sinks-off-turkish-aegean-coast-killing-multiple-people
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on arrival and later moved her to a 

restrictive facility, where she lived for over 

four months.  Her asylum application was 

eventually granted, but she still faced many 

difficulties leaving the island.  

We came by sea. It was very difficult 

because I had my children with me... 

Our lives were in danger... When we 

arrived we walked seven kilometers to 

the camp. We were afraid that we 

would be caught by the police and 

returned to Turkey. – Noor 

We chose to speak with individuals 

detained in California, Greece, and 

Lithuania because these places are “border 

states” that receive and detain a significant 

number of migrants. In the U.S., many 

arriving migrants are apprehended and 

detained in states along the U.S.-Mexico 

border, like California and Texas. In the EU, 

many people migrate through Member 

States located along the EU’s border, such 

as Greece, Italy, and Spain; under the EU’s 

asylum framework, these Member States 

are disproportionately responsible for 

reception and detention.18 

The stories of our interviewees speak to the 

breadth and diversity of the population 

detained by the U.S. and EU. Though they 

represent only a small fraction of the 

experiences of migrants in detention, they 

reflect the realities of being locked up for 

 
(Sept. 13, 2022), available at https://www.hrw.org/news/2022/09/13/endless-tragedies-mediterranean-sea; 
Eva Cosse, “Dispatches: As Flows in Aegean Sea Increase, So Do Deaths,” Human Rights Watch (Sept. 28, 
2015), available at https://www.hrw.org/news/2015/09/28/dispatches-flows-aegean-sea-increase-so-do-
deaths. 

18 See Council Regulation (EU) No 604/2013, 2013 O.J. (L 180/31) (hereinafter “Dublin III Regulation”). 

seeking protection. 

In the Section that follows, the report 

describes the types of facilities that make 

up the U.S. and EU immigration detention 

systems, that confine tens of thousands of 

asylum seekers like Sergio, Israel, Najib, 

Sajjad, and Noor each year. 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

https://www.hrw.org/news/2022/09/13/endless-tragedies-mediterranean-sea
https://www.hrw.org/news/2015/09/28/dispatches-flows-aegean-sea-increase-so-do-deaths
https://www.hrw.org/news/2015/09/28/dispatches-flows-aegean-sea-increase-so-do-deaths
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2. What is the 
detention system? 

United States 

Widely viewed as a global pioneer in 

immigration detention, the U.S. operates 

the world’s largest immigration detention 

system. 19  Each year, U.S. immigration 

authorities detain hundreds of thousands 

of people, among them tens of thousands of 

asylum seekers.20 DHS, through its various 

branches, often detains migrants in 

facilities typically situated near the border 

or in remote areas far from public scrutiny 

and access by family and lawyers.  

CBP, a subcomponent of DHS, detains 

migrants who seek protection at or 

between U.S. ports of entry.21 CBP operates 

over 400 short-term holding facilities in 

ports of entry and Border Patrol stations 

across the country.22 CBP detention is often 

characterized by two primary types of 

facilities, hieleras and perreras. Hieleras (or 

“iceboxes” in English) consist of concrete 

 
19 See Michael Flynn, “How and Why Immigration Detention Crossed the Globe,” Global Detention Project, (Apr. 

2014), p. 3, available at https://www.globaldetentionproject.org/wp-content/uploads/2014/04/How-and-
Why-Immigration-Detention-Crossed-the-Globe-GDP-WP8-1.pdf; HRF Report, supra note 2, p. 1. 

20 See Altaf Saadi et al., Understanding US Immigration Detention, 22(1) HEALTH AND HUMAN RIGHTS J. 187-197 (June 
2020), available at https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7348446/.  

21 See American Immigration Council, “Immigration Detention in the United States by Agency” (Jan. 2020), p. 1, 
available at https://bityl.co/R6Se (hereinafter “AIC Report”) 

22 See Office of Inspector General, U.S. Department of Homeland Security, “Results of Unannounced Inspections 
of CBP Holding Facilities in El Paso Area,” p. 4 (Sept. 15, 2023), available at 
https://www.oig.dhs.gov/sites/default/files/assets/2023-09/OIG-23-50-Sep23.pdf (citing 328 ports of entry 
and 135 Border Patrol Stations that CBP uses as “short-term holding facilities”). 

23 See AIC Report, see supra note 21, p. 2. 
24 See U.S. Customs and Border Protection, “Custody and Transfer Statistics,” available at 

https://www.cbp.gov/newsroom/stats/custody-and-transfer-statistics (last accessed June 24, 2024). 
25 For more on open air detention sites, see Section 7, “What is de facto detention?” 
26 While CBP detention is supposed to be limited to 72 hours, individuals are routinely held for longer periods of 

time, despite the fact that these short-term holding facilities lack adequate bedding, food, and medical care for 
longer-term stays. See, e.g., AIC Report, supra note 21, p. 2.  

cells and are widely known for their 

extremely cold temperatures. Perreras (or 

“dog pounds” in English) are typically 

enclosed by chain-link fencing and expose 

detained individuals to the elements, 

including during periods of harsh 

weather. 23  CBP detains hundreds of 

thousands of migrants per year in these 

facilities, often for days and weeks at a time. 

As of early 2024, CBP held approximately 

10,000 people in custody every day.24  CBP 

also confines thousands of migrants in 

open-air sites between border walls and in 

remote border areas, where people face 

serious restrictions on movement and lack 

of access to essential resources, even 

though CBP contends they are not formally 

detained.25 

After CBP processes an individual—which 

is supposed to take anywhere from several 

hours to several days 26 —it may transfer 

them to the custody of Immigration and 

Customs Enforcement (ICE). ICE runs more 

than 200 long-term immigration detention 

facilities scattered throughout the 

https://www.globaldetentionproject.org/wp-content/uploads/2014/04/How-and-Why-Immigration-Detention-Crossed-the-Globe-GDP-WP8-1.pdf
https://www.globaldetentionproject.org/wp-content/uploads/2014/04/How-and-Why-Immigration-Detention-Crossed-the-Globe-GDP-WP8-1.pdf
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7348446/
https://www.oig.dhs.gov/sites/default/files/assets/2023-09/OIG-23-50-Sep23.pdf
https://www.cbp.gov/newsroom/stats/custody-and-transfer-statistics
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country.27 These facilities include state and 

federal prisons, hotels, and in some cases, 

even hospitals.28 Many of these facilities are 

operated by private entities, which creates 

profit incentives to detain migrants. As of 

July 2023, over 90% of people detained in 

ICE custody each day were held in 

privately-run detention centers. 29  These 

facilities generate substantial revenues, 

including over a billion dollars in ICE 

contracts for companies like GEO Group 

and CoreCivic.30   Israel, who was detained 

in Otay Mesa Detention Center, run by 

CoreCivic, explained: 

They house you and give you the least 

possible attention. They maximize 

their bottom line by squeezing you. 

They want to spend as [little] as 

possible on you. – Israel 

Congress has spurred the growth of private 

detention by legislating “bed quotas” that 

require ICE to fill tens of thousands of beds 

nightly.31 ICE meets these requirements by 

contracting with private companies. In 

spring of 2024, ICE detained nearly 40,000 

27 See Freedom for Immigrants, “Detention by the Numbers,” available at 
https://www.freedomforimmigrants.org/detention-statistics# (last accessed June 24, 2024). 

28 See AIC Report, see supra note 21, p. 3. 
29 See Eunice Hyunhye Cho, “Unchecked Growth: Private Prison Corporations and Immigration Detention, Three 

Years Into the Biden Administration,” American Civil Liberties Union (Aug. 7, 2023), available at  
30 See id. 
31 See Detention Watch Network, “Detention Quotas,” available at  

https://www.detentionwatchnetwork.org/issues/detention-quotas (last accessed June 24, 2024). 
32 See Transactional Records Access Clearinghouse, “Immigration Detention Quick Facts,” available at 

https://trac.syr.edu/immigration/quickfacts/ (last accessed June 24, 2024). 
33 See Jamie Kessler et. al., “Detained and Forgotten at the Gates of the EU: Detention of Migrants on the Island of 

Kos,” Equal Rights Beyond Borders (Nov. 2021), p. II, available at  
https://refugeeobservatory.aegean.gr/sites/default/files/211101_detention_kos_equalrights-2.pdf.  
34 See id. 
35 See Maria Margarita Mentzelopoulou, “Detention of Migrants: A Measure of Last Resort,” European 

Parliamentary Research Service (Sept. 2023), available at  
https://www.europarl.europa.eu/RegData/etudes/BRIE/2023/753926/EPRS_BRI(2023)753926_EN.pdf.  

people each day, approximately 36,000 in 

privately-run facilities.32 

European Union 

In the EU, immigration detention has also 

become an entrenched practice. Before 

2015, detention rates in many EU countries 

had stabilized or declined due to public 

outcry over conditions in detention 

centers. 33  The so-called ‘refugee crisis’ in 

2015 and 2016 marked a significant turning 

point in the detention of migrants across 

the continent. In response to the influx of 

asylum seekers, many countries rapidly 

expanded their use of detention facilities.34 

The EU detains an average of 100,000 

migrants annually, which includes tens of 

thousands of asylum seekers. 35  Migrants 

are detained in prison-like centers in each 

Member State’s territory or, increasingly, in 

informal facilities near their borders. As 

discussed in Section 3 below, although EU 

law allows for the detention of asylum 

seekers only as a last resort, immigration 

detention has become a routine practice in 

https://www.freedomforimmigrants.org/detention-statistics
https://www.detentionwatchnetwork.org/issues/detention-quotas
https://trac.syr.edu/immigration/quickfacts/
https://refugeeobservatory.aegean.gr/sites/default/files/211101_detention_kos_equalrights-2.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2023/753926/EPRS_BRI(2023)753926_EN.pdf


 

Immigration Detention Across Borders 
Detention of Asylum Seekers in the United States and the European Union 

13 

many EU Member States.  

This trend is particularly pronounced in 

Member States that receive many 

newcomers, such as Greece. Currently, 

Greece operates several detention centers 

in Athens, Thrace, Kos, and Corinth, 36 

where Najib was detained. However, people 

are increasingly held in Closed Control 

Access Centers (CCACs), as was the case 

with Noor. Despite not being labeled as 

such, CCACs closely resemble detention 

centers in their physical structure. 

Residents’ movement in and out of CCACs 

is highly restricted. 

Some EU Member States have implemented 

policies that result in automatic detention 

of asylum seekers to address perceived 

national security threats from increased 

migration. For example, the Lithuanian 

authorities declared a state of emergency in 

2021 and put legal measures in place to 

prevent asylum seekers from entering its 

territory. 37  Individuals who managed to 

enter Lithuania were denied access to fair 

asylum procedures and automatically 

detained, with the majority—like Sajjad—

held under a scheme of “temporary 

accommodation without freedom of 

movement.” Facilities used for 

accommodation, such as tents, shipping 

 
36 See Tina Al-khersan et. al., “Still Detained and Forgotten: Update on Detention Policies, Practices, and 

Conditions on Kos 2022/23,” Equal Rights Beyond Borders (Feb. 2023), available at https://directus.equal-
rights.org/assets/4b7ff7a0-75ce-40cb-8f69-460e4b2714c5.pdf (hereinafter “Equal Rights 2023 Report”) 

37 See Amnesty International, “Lithuania: Forced out or Locked Up: Refugees and Migrants Abused and 
Abandoned” (June 27, 2022), available at https://bityl.co/R6SF. 

38 See Sabrina Axster, “A Tale of Two Countries: The Privatization of Immigrant Detention in Germany and the 
United States,” American-German Institute (June 27, 2017), available at 
https://americangerman.institute/publication/a-tale-of-two-countries/.  

39 See Global Detention Project, “Spain Immigration Detention Profile,” available at 
https://www.globaldetentionproject.org/countries/europe/spain (last accessed June 24, 2024). 

containers, and former prisons, are 

inadequate and heavily militarized, 

subjecting detained people to harsh 

conditions and strictly limiting their 

movement. 

Although research on the privatization of 

detention in the EU is less extensive than in 

the U.S., the engagement of private 

companies in detention operations—from 

Germany’s use of security and catering 

services 38  to Spain’s contracting with the 

private sector for medical care39—shows a 

similar trajectory towards growing 

privatization. 

As the discussion above makes clear, in 

both the U.S. and EU, the detention systems 

hold tens of thousands of migrants seeking 

protection, many in private facilities, and 

some without formal acknowledgement of 

their status as detention centers. Next, the 

report turns to the legal frameworks that 

govern immigration detention in the U.S. 

and EU, examining both the purported 

protections and shortcomings of the laws 

in each context. 

https://directus.equal-rights.org/assets/4b7ff7a0-75ce-40cb-8f69-460e4b2714c5.pdf
https://directus.equal-rights.org/assets/4b7ff7a0-75ce-40cb-8f69-460e4b2714c5.pdf
https://americangerman.institute/publication/a-tale-of-two-countries/
https://www.globaldetentionproject.org/countries/europe/spain
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3. What legal
frameworks govern
detention?

International Law: Detention is 
generally prohibited 

Detention of asylum seekers is prohibited 

as a general rule under international law 

and can only be imposed as a measure of 

last resort. The only permissible purposes 

for detention under international law are to 

prevent flight from future immigration 

proceedings or to prevent danger to the 

public. 40  Detained Migrants must receive 

individualized determinations that 

detention is necessary in their case, be 

detained for the shortest possible time, and 

receive certain procedural safeguards, such 

as the opportunity to challenge their 

detention and rebut government 

evidence. 41  Some people—including 

children, pregnant women, and the 

mentally and physically disabled—must be 

40 See Guideline 4.1 of the UNHCR Detention Guidelines; United Nations High Commissioner for Refugees 
("UNHCR”), “Guidelines on the Applicable Criteria and Standards relating to the Detention of Asylum-Seekers 
and Alternatives to Detention” (2012), available at 
https://www.refworld.org/policy/legalguidance/unhcr/2012/en/87776  

41 See id., Guidelines 4-8.  
42 U.N. Human Rights Committee, “General Comment No. 31 [80]” (May 26, 2004), p. 15, available at 

https://www.refworld.org/legal/general/hrc/2004/en/52451. 
43 See UNGA, “Universal Declaration of Human Rights” (Dec. 10, 1948), Art. 3(9), available at  

https://www.refworld.org/legal/resolution/unga/1948/en/11563; UNGA, “International Covenant on Civil 
Political Rights” (Dec. 16, 1966), Art. 9(1), available at https://www.ohchr.org/en/instruments-
mechanisms/instruments/international-covenant-civil-and-political-rights; Organization of American States, 
“American Convention on Human Rights” (Nov. 1969), Art. 7, available at 
https://www.refworld.org/legal/agreements/oas/1969/en/20081; Council of Europe, “European Convention 
for the Protection of Human Rights and Fundamental Freedoms” (Nov. 1950), Art. 5, available at 
https://www.refworld.org/legal/agreements/coe/1950/en/18688. (hereinafter “ECHR”) 

44 U.N. High Commissioner for Refugees, “Revised Guidelines on Applicable Criteria and Standards relating to 
the Detention of Asylum Seekers” (Feb. 1999), available at https://www.unhcr.org/us/media/unhcr-revised-
guidelines-applicable-criteria-and-standards-relating-detention-asylum-seekers. (hereinafter “UNHCR 
Guidelines”) 

45 See UNGA Human Rights Council, “Report of the Special Rapporteur on the Human Rights of Migrants” (Apr. 2, 
2012), p. 4, para. 9, available at https://www.refworld.org/reference/themreport/unga/2012/en/88087.  

afforded additional protections. 

International and regional human rights 

treaties also guarantee that no one, 

including “asylum seekers [and] 

refugees,”42  shall be subjected to arbitrary 

detention or deprived of liberty without 

legal procedures.43   

According to the U.N. High Commissioner 

for Refugees, “asylum-seekers should not 

be detained” and “the use of detention is, in 

many instances, contrary to the norms and 

principles of international law.” 44  For 

countries that do use immigration 

detention, the U.N. Special Rapporteur on 

the Human Rights of Migrants, citing 

international and regional human rights 

treaties, notes that detention must be 

necessary, reasonable, and proportional to 

its purpose.45  

These human rights standards set the 

international law baseline for immigration 

detention across countries. The following 

discussion suggests that European law is 

https://www.refworld.org/policy/legalguidance/unhcr/2012/en/87776
https://www.refworld.org/legal/general/hrc/2004/en/52451
https://www.refworld.org/legal/resolution/unga/1948/en/11563
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights,
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights,
https://www.refworld.org/legal/agreements/oas/1969/en/20081;
https://www.refworld.org/legal/agreements/coe/1950/en/18688
https://www.unhcr.org/us/media/unhcr-revised-guidelines-applicable-criteria-and-standards-relating-detention-asylum-seekers
https://www.unhcr.org/us/media/unhcr-revised-guidelines-applicable-criteria-and-standards-relating-detention-asylum-seekers
https://www.refworld.org/reference/themreport/unga/2012/en/88087
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more aligned with these international 

principles than U.S. law is, but both fall 

short. 

U.S. Law: Detention as the default 

U.S. laws and policies allow for the 

detention of people seeking protection and 

erect significant barriers to their release. 

The relevant U.S. statutes, contained 

within the Immigration and Nationality Act 

(INA), authorize and sometimes require the 

U.S. government to detain noncitizens. 46 

Under the INA, the decision to detain a 

person seeking protection depends on 

various factors. These include whether the 

noncitizen arrived at a port of entry, 

entered without inspection, was convicted 

of certain crimes, or was issued a final 

deportation order. 47  These factors also 

include whether an individual is subject to 

expedited removal proceedings, which the 

government uses to quickly deport recent 

arrivals.48 

Asylum seekers can fall into any of these 

categories. The INA makes detention 

mandatory for some and discretionary for 

others. For example, those placed in 

expedited removal proceedings or who seek 

asylum at a U.S. port of entry and are 

deemed “arriving” are generally subject to 

46 See Hillel R. Smith, “The Law of Immigration Detention: A Brief Introduction,” Congressional Research Service 
(Sept. 1, 2022), available at https://crsreports.congress.gov/product/pdf/IF/IF11343. (hereinafter “CRS 

Report”) 

47 See id.  
48 See Hillel R. Smith, “Expedited Removal of Aliens: An Introduction,” Congressional Research Service (Mar. 25, 

2022), available at https://crsreports.congress.gov/product/pdf/IF/IF11357. 
49 Compare INA §235(b) with INA §236(a). 
50 See CRS Report, supra note 46.  
51 See Zadvydas v. Davis, 533 U.S. 678, 701 (2001). 
52 See INA §212(d)(5)(A). 
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mandatory detention without the 

possibility of release on bond. By contrast, 

those who enter without inspection 

between ports of entry and later seek 

asylum, may be eligible for release on 

bond.49  

Detention can be imposed at different 

stages of the immigration process: while 

the government determines if a person is 

inadmissible or removable from the U.S., 

during the full course of a person’s removal 

proceedings before an immigration court or 

on appeal, and while the government tries 

to carry out a deportation if a person is 

denied asylum or any other form of relief.50 

Though the government has broad legal 

authority to detain, this power is limited by 

the Constitution, statute, and agency 

regulations. For example, the U.S. Supreme 

Court has held that people with a final 

deportation order generally should be 

released after six months if there is no 

reasonable prospect of deportation.51  

U.S. law gives the Department of Homeland 

Security (DHS) the authority to parole, or 

release, people to complete their asylum 

process without detention “for urgent 

humanitarian reasons or significant public 

benefit.”52  DHS can exercise this authority 

during initial processing by CBP or after a 

https://crsreports.congress.gov/product/pdf/IF/IF11343
https://crsreports.congress.gov/product/pdf/IF/IF11357
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person is transferred to ICE detention. 

Under current U.S. policy, DHS will 

generally consider for release on parole 

asylum seekers who arrive at a port of entry 

pursuant to a CBPOne appointment and 

who show in an initial  interview that they 

have a “credible fear” of persecution.53 This 

credible fear finding means that DHS has 

already found a “significant possibility” 

that an immigration judge will grant 

asylum.54 By contrast, adults who cross the 

southern border without presenting 

themselves at a port of entry are treated as 

“enforcement priorities,” because they are 

considered “threats to border security,” 

according to Biden administration policy.55 

This policy—which does not have an 

exception for asylum seekers—makes it 

more likely that DHS will detain 

newcomers who cross between ports of 

entry rather than release them, even 

though it retains authority to release.  

Some asylum seekers can request release 

from immigration detention at a bond 

hearing. At this hearing, an immigration 

judge assesses whether a person poses a 

danger or flight risk to decide if they can be 

53 See, e.g., U.S. Immigration and Customs Enforcement, “Parole of Arriving Aliens Found to Have Credible Fear of 
Persecution or Torture” (Aug. 8, 2023), available at https://www.ice.gov/factsheets/credible-fear. 

54 Credible fear is a legal standard the U.S. government uses to conduct initial screenings of people requesting 
asylum. Because credible fear is a preliminary finding, it is a lower threshold than what is required for a final 
asylum grant. Immigration officials interview detained asylum seekers to determine if there is a “significant 
possibility” they will establish a claim before an immigration judge. See American Immigration Lawyers 
Association, “Policy Brief: The Asylum Credible Fear Standard” (Nov. 27, 2023), available at 
https://www.aila.org/library/policy-brief-the-asylum-credible-fear-standard. 

55 Department of Homeland Security, “Guidelines for the Enforcement of Civil Immigration Law,” (Sept. 30, 
2021), p. 3, available at https://www.ice.gov/doclib/news/guidelines-civilimmigrationlaw.pdf. 

56 See Matter of Patel, 15 I&N Dec. 666 (BIA 1976); see also INA §236(a)(2). 
57 See HRF Report, supra note 2, p. 60. 
58 See id. 
59 This refers to the Dublin III Regulation, Qualification Directive, Asylum Procedures Directive, Reception 

Conditions Directive, and EURODAC Regulation, respectively. European Commission, “Common European 

released on a monetary bond or other 

conditions. 56  However, many asylum 

seekers, including people seeking 

protection at a U.S. port of entry or 

awaiting a credible fear interview, are 

ineligible for bond hearings under U.S. law 

because of their manner of entry. 57  This 

means that they do not have an 

opportunity to seek release before an 

immigration judge, who could determine 

whether or not their detention is justified.58 

EU and European Human Rights 
Law: Detention as a last resort 

EU Law 

EU law guarantees certain protections for 

asylum seekers across all Member States 

under the Common European Asylum 

System (CEAS). This system is made up of 

EU-wide regulations and directives that, 

among other things, establish which state 

is responsible for processing asylum 

applications, the legal standards for 

protection, the procedures for examining 

applications, and the standards for 

reception and detention.59  

https://www.ice.gov/factsheets/credible-fear
https://www.aila.org/library/policy-brief-the-asylum-credible-fear-standard
https://www.ice.gov/doclib/news/guidelines-civilimmigrationlaw.pdf
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The EU, unlike the U.S., has laws unique to 

the detention of those seeking 

international protection. Under EU law, 

Member States may only detain asylum 

seekers when necessary and as a measure of 

last resort. For these migrants, detention is 

limited to exceptional circumstances 

unless no less coercive measures would be 

effective. 60  Migrants cannot be detained 

merely because they seek asylum in the 

EU.61 

Under the EU’s Reception Conditions 

Directive, governments must conduct 

individualized determinations for each 

asylum seeker to comply with the 

requirement that detention is necessary in 

their case and less restrictive alternatives 

would not be effective. 62  The permissible 

grounds for detention are narrow. They 

include: to verify a newcomer’s identity, to 

prevent flight, to protect national security, 

and to determine their right to enter a 

country.63 The period of detention must be 

as short as possible and, where ordered by 

an administrative authority, is subject to 

speedy review by courts. 64  Facilities must 

meet certain human rights standards, such 

as providing access to open-air spaces and 

Asylum System,” available at https://home-affairs.ec.europa.eu/policies/migration-and-asylum/common-
european-asylum-system_en (last accessed June 24, 2024).  

60 Council Directive 2013/33/EU, Art. 8(1), 2013 O.J. (L 180/96). (hereinafter “Reception Conditions Directive”) 
61 Id. at Art. 8(1). 
62 Id. at Art. 8(2). 
63 Id. at Art. 8(3). 
64 Id. at Art. 9(1); id. At Art. 9(3).  
65 See id. at Art. 10. 
66 Council Directive 2008/115/EC, Art. 16, 2008 O.J. (L 348/98). (hereinafter “Return Directive”) 
67 Id. at Art. 15.  
68 This is in contrast to Regulations, which are directly binding on all Member States. Consolidated Version of the 

Treaty on the Functioning of the European Union (TFEU), Art. 288, 2012 O.J. (C326) 47. 
69 Council of Europe, “Do not get confused,” available at https://www.coe.int/en/web/about-us/do-not-get-

confused (last accessed June 24, 2024). 

facilitating visits with family members, 

legal advisors, and aid organizations.65  

The so-called Return Directive separately 

permits EU Member States to detain 

migrants with active return orders, 

including asylum seekers whose claims 

have been rejected. But under this law, too, 

detention must be necessary and only for as 

short a period as possible.66 Member States 

can detain people for a maximum of 18 

months under the Return Directive, but 

must release them earlier if there is no 

“reasonable prospect of return.”67        

EU law requires Member States to 

“transpose,” or incorporate, all directives 

into their national laws. 68  However, 

Member States sometimes transpose these 

laws with significant deviations, leading to 

differing treatment of migrants across the 

EU. For example, a Greek law passed in 

2020 provides for automatic detention in 

certain cases, even though EU law expressly 

prohibits it. 

European Human Rights Law 

The European Convention on Human 

Rights (“ECHR”) is an international human 

rights treaty that is separate from EU law.69 

https://home-affairs.ec.europa.eu/policies/migration-and-asylum/common-european-asylum-system_en
https://home-affairs.ec.europa.eu/policies/migration-and-asylum/common-european-asylum-system_en
https://www.coe.int/en/web/about-us/do-not-get-confused
https://www.coe.int/en/web/about-us/do-not-get-confused
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It is binding on all Council of Europe 

countries, some of which are part of the EU, 

but some of which are not, such as the 

United Kingdom.70  Though it is a separate 

legal framework, people who seek asylum 

in the EU are subject to both the ECHR and 

EU law. The ECHR plays an important role 

in protecting detained asylum seekers’ 

rights and determining what counts as 

detention. Migrants can seek relief under 

the ECHR before the European Court of 

Human Rights (“ECtHR”).  

Article 3 of the ECHR prohibits torture and 

inhumane and degrading treatment.71  The 

ECtHR has consistently held that Article 3 

requires detention conditions to meet 

certain standards. Asylum seekers have 

cited Article 3 to claim a country violated 

their rights under the ECHR where a facility 

is overcrowded, unhygienic, or lacks 

adequate food, recreation, or privacy, 

among other unacceptable conditions.72  

Article 5 of the ECHR guarantees a right to 

 
The Council of Europe has 46 Member States, 27 of which are EU Member States. Council of Europe members 
who are not part of the EU are Albania, Andorra, Armenia, Azerbaijan, Bosnia and Herzegovina, Georgia, 
Iceland, Lichtenstein, Moldova, Monaco, Montenegro, North Macedonia, Norway, San Marino, Serbia, 
Switzerland, Turkey, Ukraine, and the United Kingdom. Council of Europe, “Our Member States,” available at 
https://www.coe.int/en/web/about-us/our-member-states (last accessed June 24, 2024). 

71 European Convention on Human Rights, Council of Europe, art. 3, Sept. 3, 1953 (CETS No. 214) (last amended 
by Protocol No. 15 on Aug. 1, 2021). (hereinafter “ECHR”)  
See e.g., ECtHR, Judgment of 21 Jan. 2011, No. 30696/09, M.S.S. v. Belgium and Greece, §§ 230-34; see also 
ECtHR, Judgement of 23 Jul. 2013, No. 55352/12, Aden Ahmed v. Malta, § 88, ECtHR, Judgement of 10 Dec. 
2020, No. 42732/12, Ananyev and Others v. Russia, §§156–59. 

73 See ECHR, supra note 71, art. 5. 
74 In Saadi v. the United Kingdon, the applicant argued that his detention was unlawful under Article 5 because he 

had been temporarily admitted to the U.K. pending the outcome of his asylum claim. The ECtHR rejected his 
claim, holding that Article 5 permits the detention of asylum seekers granted a temporary right to stay in the 
country. ECtHR, Judgment of 29 Jan. 2008, No. 13229/03, Saadi v. the United Kingdom, § 66. The decision 
sparked outrage among advocates who argued it would give countries a “green light” to detain asylum seekers 
more broadly rather than as a measure of last resort. See e.g., Amnesty International, “Saadi Asylum Detention 
Ruling: detention must be a last resort, not a first response” (Jan. 31, 2008), available at 
https://www.amnesty.org.uk/press-releases/saadi-asylum-detention-ruling-detention-must-be-last-resort-
not-first-response. 

75 See, e.g., ECtHR, Judgment of 11 Mar. 2021, No. 6865/19, Feilazoo v. Malta, §§ 101-04. 

liberty.73 An asylum seeker can also cite this 

provision to challenge the lawfulness of 

their detention. Article 5 only allows states 

to detain migrants in two limited 

circumstances: (1) to prevent unauthorized 

entry into a country and (2) with a view 

towards their return. The ECtHR held that 

the first part of Article 5 allows countries to 

detain asylum seekers for a limited period 

while deciding their claim.74  Similar to EU 

law, the ECtHR has also consistently held 

that pre-removal detention is unlawful 

under Article 5 if deportation is not 

feasible.75 

Importantly, the ECtHR distinguishes 

between a deprivation of liberty and a 

restriction on movement. Article 5 of the 

ECHR only applies if there is a full 

deprivation of liberty. This has incentivized 

Member States to argue their treatment of 

asylum seekers is a restriction on 

movement, rather than a deprivation of 

liberty. Asylum seekers have brought 

https://www.coe.int/en/web/about-us/our-member-states
https://www.amnesty.org.uk/press-releases/saadi-asylum-detention-ruling-detention-must-be-last-resort-not-first-response
https://www.amnesty.org.uk/press-releases/saadi-asylum-detention-ruling-detention-must-be-last-resort-not-first-response
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challenges before the ECtHR alleging 

Member States’ reception centers are not 

simply restrictions on movement, but 

instead deprive them of their liberty and 

amount to detention.76 

At least in theory, EU law and European 

human rights law guarantee the right to an 

effective remedy against detention. This 

guarantee ostensibly ensures that anyone 

who is detained can challenge the legality 

or conditions of their detention before a 

judicial body. Even after migrants exhaust 

all the remedies that are provided in 

national law, they may still seek review 

before the ECtHR.  

While there are significant differences in 

the legal frameworks governing 

immigration detention in the U.S. and EU, 

both fail to meet their international and 

national obligations in practice. A   detailed 

discussion of these failures follows in 

Sections 5, 6, 7, and 8. But first, the report 

turns to the ways in which politics shape 

the laws and policies governing 

immigration—and the detention that 

results from it—in both contexts. 

 
76 See, e.g., ECtHR, Judgment of 05 Jul. 2021, R.R. and others v. Hungary, § 70. 
77 See Human Rights Watch, “‘Remain in Mexico’: Overview and Resources” (Feb. 7, 2022), available at 

https://www.hrw.org/news/2022/02/07/remain-mexico-overview-and-resources. 
President Biden attempted to end MPP in February 2021, but six months later a federal court ordered the 
administration to continue implementing the program. See Texas v. Biden, 554 F. Supp. 3d 818, 856-7 (N.D. Tex. 
2021), enforcement granted in part, No. 2:21-CV-067-Z, 2021 WL 5399844 (N.D. Tex. Nov. 18, 2021), and aff'd, 
20 F.4th 928 (5th Cir. 2021). The district court’s decision was then appealed up to the Supreme Court, which 
upheld the Biden administration’s rescission of the program. See Biden v. Texas, 597 U.S. 785, 814 (2022) 
(holding Biden’s rescission of MPP did not violate INA §1225, reversing and remanding the previous 
injunction). The case is currently back at the district court for consideration of the validity of the second MPP 
Termination Memorandum. The judge may order the revival of MPP. 

78 See Laura Davison, “Trump Floats Migrant Detention Camps, Biden Prosecution, Time Reports,” BLOOMBERG 
(Apr. 30, 2024), available at https://www.bloomberg.com/news/articles/2024-04-30/trump-floats-migrant-
detention-camps-biden-prosecution-time. 

4. How do politics 
shape detention? 
Politics shape immigration law and 

policy—and the detention that results from 

it—in both the U.S. and EU. In the U.S., 

immigration is a highly partisan issue, with 

Republicans generally urging more 

exclusionary policies. One recent example 

is the Migrant Protection Protocols under 

former president Trump. This policy forced 

asylum seekers to wait in harsh conditions 

on the Mexican side of the U.S.-Mexico 

border before they could proceed with their 

asylum claims in the U.S.77 As a presidential 

candidate, Trump has threatened to erect 

large detention camps to facilitate fast 

removals.78 

Still, Democrats in the U.S. have also shown 

a willingness to accede to harsh 

immigration policies—or promote such 

policies themselves—in return for 

perceived political gains. For example, a 

bipartisan Senate bill supported by 

President Biden attempted to condition the 

provision of military aid for ongoing wars 

in Ukraine and Israel to significant 

https://www.hrw.org/news/2022/02/07/remain-mexico-overview-and-resources
https://www.bloomberg.com/news/articles/2024-04-30/trump-floats-migrant-detention-camps-biden-prosecution-time
https://www.bloomberg.com/news/articles/2024-04-30/trump-floats-migrant-detention-camps-biden-prosecution-time
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concessions on immigration. Those 

concessions included raising the threshold 

interview standards for accessing the 

asylum system, restricting asylum 

eligibility for people who traveled through 

third countries on their way to the U.S., and 

limiting immigration court hearings for 

asylum seekers.79 Although the bill failed in 

February 2024, Senate Democrats 

continued to push for its harsh 

immigration provisions, 80  and President 

Biden issued an executive order in June 

2024 significantly restricting access to the 

asylum system by establishing bars to 

eligibility and raising the threshold 

interview standards when border crossings 

meet a numerical limit, as they do at the 

time of this writing.81 President Biden also 

signed an appropriations bill with $3.4 

billion in funding for immigration 

 
79 See Michael Williams & Priscilla Alvarez, “Biden Open to Policy Changes on the Border as his Push for Ukraine 

Funding Stalls,” CNN (Dec. 7, 2023), available at https://www.cnn.com/2023/12/07/politics/biden-
compromise-border-security/index.html. 

80 See Sahil Kapur et al., “Senate Democrats revive bipartisan border security bill as GOP vows to block it again,” 
NBCNEWS (May 20, 2024), available at https://www.nbcnews.com/politics/congress/senate-democrats-revive-
bipartisan-border-security-bill-gop-vows-block-rcna153045. 

81 See The White House, “FACT SHEET: President Biden Announces New Actions to Secure the Border” (June 4, 
2024), available at https://www.aila.org/aila-files/E3C01682-A81A-4890-A134-5BF645D47814/24060404.pdf. 

82 See, e.g., National Immigrant Justice Center, “Congress’s FY 2024 DHS Spending Bill Enriches the Private 
Prison Industry at the Expense of People and Communities” (Mar. 21, 2024), available at 
https://immigrantjustice.org/press-releases/congresss-fy2024-dhs-spending-bill-enriches-private-prison-
industry-expense-people. In May 2024, Senate Republicans and Democrats reintroduced the harmful 
immigration provisions of H.R. 2, repackaged as a “bipartisan border security bill.” See Press Release, Chris 
Murphy, “Murphy Announces Reintroduction of Bipartisan Border Bill: My Hope Is That Republicans Will 
Choose This Country Over Donald Trump’s Campaign” (May 16, 2024), available at 
https://www.murphy.senate.gov/newsroom/press-releases/murphy-announces-reintroduction-of-
bipartisan-border-bill-my-hope-is-that-republicans-will-choose-this-country-over-donald-trumps-
campaign.  

83 See, e.g., B. Shaw Drake, “In the Balance: Backlogs Delay Protection in the U.S. Asylum and Immigration Court 
Systems,” Human Rights First (Apr. 2016), https://humanrightsfirst.org/wp-content/uploads/2022/11/HRF-In-
The-Balance.pdf; Marisol Hernandez, “Immigration Backlogs and Congressional Funding,” Bipartisan Policy 
Center (Oct. 6, 2022), https://bipartisanpolicy.org/explainer/immigration-backlogs/.  

84 See Rosa Balfour and Stefan Lehne et. al.,, “Charting the Radical Right’s Influence on EU Foreign Policy,” 
Carnegie Europe, (Apr. 18, 2024), available at https://carnegieeurope.eu/2024/04/18/charting-radical-right-s-
influence-on-eu-foreign-policy-pub-92139. 

85 See Irene Kyriakopoulos, “Europe’s Responses to the Migration Crisis: Implications for European Integration,” 
National Defense University Institute for National Strategic Studies, Apr. 25, 2019), available at 

detention in fiscal year 2024.82 Meanwhile, 

the U.S. immigration courts and asylum 

offices that process asylum applications 

remain chronically underfunded and 

extremely overburdened.83 

In the EU, conservative parties also 

formulate and promote anti-immigrant 

policies. Far-right movements have exerted 

pressure on liberal and centrist parties 

across the EU to adopt more restrictive 

stances in response. 84  Beyond party 

affiliation, relationships between Member 

States create vast differences in 

immigration enforcement across the EU. 

Many migrants arriving from the Middle 

East and Africa pass through border 

Member States such as Greece and Italy, 

giving these border Member States greater 

responsibility for asylum processing. 85  As 

https://www.cnn.com/2023/12/07/politics/biden-compromise-border-security/index.html
https://www.cnn.com/2023/12/07/politics/biden-compromise-border-security/index.html
https://www.nbcnews.com/politics/congress/senate-democrats-revive-bipartisan-border-security-bill-gop-vows-block-rcna153045
https://www.nbcnews.com/politics/congress/senate-democrats-revive-bipartisan-border-security-bill-gop-vows-block-rcna153045
https://www.aila.org/aila-files/E3C01682-A81A-4890-A134-5BF645D47814/24060404.pdf
https://immigrantjustice.org/press-releases/congresss-fy2024-dhs-spending-bill-enriches-private-prison-industry-expense-people
https://immigrantjustice.org/press-releases/congresss-fy2024-dhs-spending-bill-enriches-private-prison-industry-expense-people
https://www.murphy.senate.gov/newsroom/press-releases/murphy-announces-reintroduction-of-bipartisan-border-bill-my-hope-is-that-republicans-will-choose-this-country-over-donald-trumps-campaign
https://www.murphy.senate.gov/newsroom/press-releases/murphy-announces-reintroduction-of-bipartisan-border-bill-my-hope-is-that-republicans-will-choose-this-country-over-donald-trumps-campaign
https://www.murphy.senate.gov/newsroom/press-releases/murphy-announces-reintroduction-of-bipartisan-border-bill-my-hope-is-that-republicans-will-choose-this-country-over-donald-trumps-campaign
https://humanrightsfirst.org/wp-content/uploads/2022/11/HRF-In-The-Balance.pdf
https://humanrightsfirst.org/wp-content/uploads/2022/11/HRF-In-The-Balance.pdf
https://bipartisanpolicy.org/explainer/immigration-backlogs/
https://carnegieeurope.eu/2024/04/18/charting-radical-right-s-influence-on-eu-foreign-policy-pub-92139
https://carnegieeurope.eu/2024/04/18/charting-radical-right-s-influence-on-eu-foreign-policy-pub-92139
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such, they push the most hardline 

immigration policies, especially around 

detention. In the U.S., a version of this 

dynamic plays out with some U.S. border 

states, like Texas and Florida, advocating 

for harsher enforcement and even 

relocating migrants to other states, 

underscoring the states’ perception that 

they bear a disproportionate burden of 

immigration.86  

In both the U.S. and the EU, the politics of 

immigration are entangled with 

discrimination. Black migrants in the U.S. 

are disproportionately detained and 

subjected to solitary confinement. Further, 

they are forced to pay much higher bonds to 

secure release.87  In addition to influencing 

detention, discrimination also permeates 

decisions about who may enter the country 

in the first instance. For example, in 2017, 

the U.S. introduced a temporary ban on 

immigration from predominantly Muslim 

countries,88 while five years later it created 

a special humanitarian pathway for 

Ukrainians after the Russian invasion. 89 

 
https://inss.ndu.edu/Media/News/Article/1824758/europes-responses-to-the-migration-crisis-implications-
for-european-integration/.  

86 See Alisha Ebrahimji, “Texas is Sending Asylum Seekers to Major Cities by Bus with Little Notice. These Mayors 
Want to Pump the Brakes,” CNN (Jan. 3, 2024), available at https://www.cnn.com/2023/12/30/us/asylum-
seekers-texas-city-mayors/index.html.  

87 See Black Alliance for Just Immigration, ”Black Migrants Face Abuse in Detention,” available at 
https://baji.org/our-work/groups-incl-baji-call-for-transparency-regarding-abuse-and-mistreatment-of-
black-immigrants-in-detention/ (last accessed June 24, 2024). 

88 See Amnesty International United Kingdom, “A License to Discriminate: Trump’s Muslim & Refugee Ban,” 
(Oct. 6, 2020), available at https://www.amnesty.org.uk/licence-discriminate-trumps-muslim-refugee-ban.  

89 See U.S. Citizenship and Immigration Services, “Uniting for Ukraine,” available at 
https://www.uscis.gov/ukraine (last accessed June 24, 2024). 

90 Julie Hirschfeld Davis et al., “Trump Alarms Lawmakers With Disparaging Words for Haiti and Africa,” N.Y. 
TIMES (Jan. 11, 2018), available at https://www.nytimes.com/2018/01/11/us/politics/trump-shithole-
countries.html. 

91 Addie Esposito, “The Limitations of Humanity: Differential Refugee Treatment in the EU,” Harvard 
International Review (Sept. 14, 2022), available at https://hir.harvard.edu/the-limitations-of-humanity-
differential-refugee-treatment-in-the-eu/.  

Former president Trump also attempted to 

end temporary protections for people from 

Haiti and some African countries, 

demanding to know why the U.S. should 

take in immigrants from what he called 

“shithole countries” rather than “places 

like Norway.”90 

European countries have similarly treated 

migrants from majority-white countries 

more generously than migrants from 

Middle Eastern and African countries, 

citing geographic ties and political 

relationships as justifications. For example, 

in 2016, Hungarian leader Viktor Orbán 

characterized migration as a “poison” but 

declared in 2022 that Ukrainians are 

“welcomed by friends in Hungary.” 91  The 

EU aided Ukrainians by triggering its 

Temporary Protection Directive, in stark 

contrast to its response to Middle Eastern 

and African migrants in the years following 

https://inss.ndu.edu/Media/News/Article/1824758/europes-responses-to-the-migration-crisis-implications-for-european-integration/
https://inss.ndu.edu/Media/News/Article/1824758/europes-responses-to-the-migration-crisis-implications-for-european-integration/
https://www.cnn.com/2023/12/30/us/asylum-seekers-texas-city-mayors/index.html
https://www.cnn.com/2023/12/30/us/asylum-seekers-texas-city-mayors/index.html
https://baji.org/our-work/groups-incl-baji-call-for-transparency-regarding-abuse-and-mistreatment-of-black-immigrants-in-detention/
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https://www.amnesty.org.uk/licence-discriminate-trumps-muslim-refugee-ban
https://www.uscis.gov/ukraine
https://www.nytimes.com/2018/01/11/us/politics/trump-shithole-countries.html
https://www.nytimes.com/2018/01/11/us/politics/trump-shithole-countries.html
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the so-called refugee crisis. 92 

Further, third-country agreements 

contribute to the disparate treatment of 

migrants from certain countries. For 

example, under the EU-Turkey Statement, 

Turkey agreed to accept Syrian asylum 

seekers back from Greece in exchange for 

EU funding. Since then, Greece has rejected 

tens of thousands of Syrian applicants 

under the guise that Turkey is a “Safe Third 

Country.”93  In practice though, Greece has 

returned only a very small number of Syrian 

asylum seekers to Turkey, leaving 

thousands of people in limbo.

Looking ahead, anti-immigrant politics are 

pushing both the U.S. and EU towards 

policies that accelerate and truncate 

asylum procedures and expand the use of 

detention. This spring, the EU adopted the 

New Pact on Migration and Asylum (The 

New Pact), a long-debated package of 

reforms to the CEAS. It will require 

authorities to screen and detain migrants at 

the border and expedite the processing of 

certain asylum seekers’ claims. 94  One 

consequence of the New Pact, according to 

92 See Greta Albertari et. al., “Consequences of the EU-Turkey Statement: The Situation of Syrian Asylum Seekers 
on the Greek Aegean Islands,” Equal Rights Beyond Borders (July 2021), available at https://directus.equal-
rights.org/assets/b9d54ef8-b4f8-4035-b660-6a69fa14e5a9.pdf. 

93 See id.  
94 See Galina Cornelisse, The Pact and Detention: An Empty Promise of Certainty, Clarity and Decent Conditions, EU 

Migration Law Blog (June 24, 2024), available at https://eumigrationlawblog.eu/the-pact-and-detention-an-
empty-promise-of-certainty-clarity-and-decent-conditions/; see also Matthias Lehnert & Robert Nestler, 
Kurzgutachten zu einzelnen rechtlichen Aspekten der aktuellen GEAS-Reformvorschläge (June 2023), available at 
https://shp.lol/hfT0. 

95 See Amnesty International, “EU: Migration Pact Agreement Will Lead to a ‘Surge in Suffering,’” (Dec. 20, 2023), 
available at https://www.amnesty.org/en/latest/news/2023/12/eu-migration-pact-agreement-will-lead-to-a-
surge-in-suffering/. 

96 See National Immigrant Justice Center, “Rushed & Punished: President Biden’s New Expedited Removal 
Programs Undermine Asylum Rights,” (Oct. 2023), available at 
https://immigrantjustice.org/staff/blog/rushed-punished-president-bidens-new-expedited-removal-
programs-undermine-asylum-rights. 

Amnesty International, will be putting 

more people into “de facto” detention at 

the borders of the EU—an issue discussed 

in Section 7 below. 95  In the U.S., the 

government is pursuing a series of policies 

that seek to process and deport immigrants 

more rapidly. For example, the Biden 

administration began requiring some 

asylum seekers to undergo their initial 

screenings within 72 hours of arrival and 

while in CBP custody; a denial can result in 

swift deportation.96  

The complex political dynamics shaping 

immigration have a concrete impact on the 

lives of migrants, particularly those subject 

to detention. The sections that follow 

describe the realities of the length, 

conditions, and nature of immigration 

detention in the U.S. and EU, as well as the 

limitations of existing legal frameworks in 

challenging the harshest aspects of these 

systems. 

https://directus.equal-rights.org/assets/b9d54ef8-b4f8-4035-b660-6a69fa14e5a9.pdf
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5. How long are 
migrants detained? 
U.S. law permits detention for the entirety 

of the asylum process. Detention periods 

can vary significantly. Though asylum 

seekers are detained for 3.7 months on 

average, 97  some individuals are held for 

years.98  Delays in conducting credible fear 

interviews, failure to release those who 

pass such interviews, and delays 

scheduling court hearings are among the 

many factors that contribute to prolonged 

detention. 99  When we met Sergio, for 

example, it had been months since he 

passed his credible fear interview, but he 

did not know if or when he would be 

released to join the rest of his family. 

I had my credible fear interview on 

November 30th and then on January 

9th I was told they needed to get more 

information and I needed to do a 

second interview. And then I passed 

it—I got a positive result—but I have 

not been let out. Really, I think all of us 

are just waiting for that day when 

they’ll call us to tell us that we’re going 

to be able to get out. You know, you see 

 
97 See HRF Report, supra note 2, p. 3. 
98 See, e.g., My Khanh Ngo and Judy Rabinovitz, “Asylum Seeker’s Wrongful 6-Year Detention is Emblematic of a 

Broken System,” American Civil Liberties Union (Oct. 10, 2023), available at 
https://www.aclu.org/news/immigrants-rights/asylum-seekers-wrongful-6-year-detention-is-emblematic-
of-a-broken-system. 

99 See HRF Report, supra note 2, p. 10. 
100 For more on private facility detention lengths, see Emily Ryo & Ian Peacock, “The Landscape of Immigration 

Detention in the United States,” American Immigration Council (Dec. 2018), available at 
https://www.americanimmigrationcouncil.org/sites/default/files/research/the_landscape_of_immigration_de
tention_in_the_united_states.pdf. For more on how transfers impact detention lengths see, HRF Report, supra 
note 2, p. 32. 

101 Reception Conditions Directive, supra note 60, at Art. 9(1). 

it happen to some people…we’re all just 

waiting for that day to come for us.  

– Sergio 

Detention in private facilities and transfers 

to facilities in other states can also affect 

how long people remain in detention. 100 

Israel was detained for six months at a 

private facility in southern California. After 

an immigration judge granted him 

protection under the Convention Against 

Torture, DHS appealed the decision and 

transferred him to a private facility in Texas, 

where he remained for six more months. 

Many people he met there had been held for 

two to three years. 

It took six months to get to the merits 

hearing. At the merits hearing, you 

have to present all of your evidence, 

both for country conditions and your 

personal case. We presented that. And 

we won. [...] DHS got really mad. So, 

they sent me away to Houston out of 

spite. – Israel 

In the EU, the Reception Conditions 

Directive states that applicants “shall be 

detained only for as short of a period as 

possible.” 101  But prolonged detention is 

https://www.aclu.org/news/immigrants-rights/asylum-seekers-wrongful-6-year-detention-is-emblematic-of-a-broken-system
https://www.aclu.org/news/immigrants-rights/asylum-seekers-wrongful-6-year-detention-is-emblematic-of-a-broken-system
https://www.americanimmigrationcouncil.org/sites/default/files/research/the_landscape_of_immigration_detention_in_the_united_states.pdf.
https://www.americanimmigrationcouncil.org/sites/default/files/research/the_landscape_of_immigration_detention_in_the_united_states.pdf.
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common. Between 2008 and 2020, asylum 

applicants across the EU were detained an 

average of eight months. 102  Sajjad spent 

eleven months confined in Lithuanian 

facilities after he had applied for asylum 

and was waiting for a decision on his claim.  

Similarly, the EU Return Directive limits 

pre-removal detention to “as short a period 

as possible and only maintained as long as 

removal arrangements are in progress.” 103 

This form of detention may not exceed six 

months as a general rule, but can be 

extended in exceptional circumstances to a 

maximum of 18 months.104 However, a 2022 

survey of 2,500 people in Greek pre-

removal detention revealed that 724 had 

been detained for more than six months.105 

This included former asylum seekers on 

Kos who were detained for removal to 

Turkey, despite Turkey having suspended 

all returns from Greece in March 2020.106  

In both contexts, the length of detention 

often hinges on bureaucratic factors 

 
102 See Valentina Di Iasio & Jackline Wahba, “Asylum Seekers in Europe: Where Do People Go and Why?,” 

Economics Observatory (Sept. 21, 2023), available at https://www.economicsobservatory.com/asylum-
seekers-in-europe-where-do-people-go-and-why.  

103 Return Directive, supra note 66, at Article 15(1). 
104 Return Directive, supra note 66, at Article 15 paras. 5 and 6. 
105See Asylum Information Database, “Duration of Detention: Greece,”, available at 

https://asylumineurope.org/reports/country/greece/detention-asylum-seekers/legal-framework-
detention/duration-detention/#_ftn5 (last accessed June 24, 2024). 

106 Asylum Information Database (AIDA), “Safe Third Country: Greece,” available at 
https://asylumineurope.org/reports/country/greece/asylum-procedure/the-safe-country-concepts/safe-third-
country/ (last updated June 19, 2024).  

107 See Nicole Ward & Jeanne Batalova, “Refugees and Asylees in the United States,” Migration Policy Institute 
(June 15, 2023), available at https://www.migrationpolicy.org/article/refugees-and-asylees-united-
states#asylees.  

108 European Union Agency for Asylum, “Asylum Report 2023: Executive Summary” (July 2023), p. 18, available at 
https://euaa.europa.eu/sites/default/files/publications/2023-
07/2023_Asylum_Report_Executive_Summary.pdf. 

109 Anastasia Balta & Iliana Bompou, “Ombudsman Requests Release of Survivors of Shipwreck - Then Their Cells 
Are Raided by Police,” Equal Rights Beyond Borders (Feb. 21, 2024), available at https://equal-
rights.org/articles/114. 

 

outside of the asylum seeker’s control. The 

U.S. and EU are facing historic asylum 

backlogs, which extend the timeline for 

asylum proceedings and prolong detention 

for people awaiting decisions. In 2023, 

more than 750,000 asylum cases were 

pending in U.S. immigration courts,107  and 

over 899,000 asylum cases were pending 

across the EU.108  Because governments do 

not conduct timely review of these claims, 

asylum seekers languish in detention until 

their cases are considered. 

Even after a court issues a grant of asylum 

or authorities recognize a human rights 

violation, detention might continue. In 

February 2024, the Greek Ombudsman 

issued a decision recommending Najib’s 

immediate release. 109  However, Greek law 

enforcement continued to detain him until 

May 2024. Similarly, even after the U.S. 

Board of Immigration Appeals affirmed the 

immigration judge’s decision to grant Israel 

protection, the government did not 

https://www.economicsobservatory.com/asylum-seekers-in-europe-where-do-people-go-and-why
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immediately release him. He was detained 

for almost a month until his lawyer filed 

multiple requests and threatened to sue.  

After I got notice back [...] that I won 

my case, it was taking forever to get 

released. My lawyer kept filing 

requests to release me and had to 

threaten a lawsuit. – Israel  

The people we interviewed for this report 

were detained for periods ranging from 

four months to one year. Because discretion 

to release asylum seekers lies with 

individual immigration or law enforcement 

officials, decisions regarding release are 

often unpredictable and arbitrary. For 

example, both Sergio and his father passed 

their credible fear interviews. His father 

was released, but Sergio was not, despite 

the government’s determination that 

Sergio established a significant possibility 

of satisfying the requirements for asylum.  

Prolonged and indeterminate detention 

harms migrants’ well-being. It also lessens 

the effectiveness and fairness of the asylum 

system because people who are desperate 

to leave detention may decide to abandon 

protection claims that are valid. While laws 

in the U.S. and EU envision only brief 

periods of detention, many asylum seekers 

are held for months or even years—often 

without knowing when, if ever, they will be 

released. The conditions under which 

migrants are held is the subject of the next 

Section. 

6. What are the 
conditions for 
migrants in detention? 
In both the U.S. and the EU, conditions 

inside immigration detention centers are 

bleak. Migrants in search of protection are 

confined in prison-like facilities rife with 

abuse, poor living conditions, and 

insufficient medical care.  

 Detentions sites in the EU and U.S. are 

strikingly similar to—and in some cases 

indistinguishable from—jails or prisons. 

For example, facilities, such as Otay Mesa 

Detention Center near San Diego and the 

Amygdaleza Pre-Removal Detention Center 

near Athens, pictured below (Fig.1 and 

Fig.2), have prison-like designs that are 

designed for constant surveillance. 

Our interviewees repeatedly spoke about 

abuse from guards inside detention. Sajjad, 

formerly detained in Kybartai, Lithuania, 

described the constant threat of 

punishment: 

I lived in fear all the time. I lived in fear 

of being deported. I lived in fear of 

being beaten. I got beaten, threatened 

to be deported, attacked by a dog, 

attacked by policemen. – Sajjad 

After being accused of organizing with 

other asylum seekers, Sajjad was forced to 

spend seven of his nine months in Kybartai 

in a segregated section of the detention 
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center, isolated from the general 

population. 

Najib, who was detained at Corinth Pre-

Removal Detention Center near Athens, 

also recounted abuses. The day after the 

Greek Ombudsman called for his release, 

police retaliated by raiding his room and 

subjecting Najib and others to a strip 

search. Officers confiscated anything 

deemed an ‘amenity,’ including a kettle, the 

only way he could get warm water: 

[After the Ombudsman said we should 

be freed], we went on hunger strike the 

next day. They came into our room and 

woke us up in a very inhumane way. 

They threw everything on the ground, 

bedsheets and clothes. They searched 

us individually and made us take off 

our pants. There was no interpreter 

 
110 See Freddy Martinez & Nick Schwellenbach, “DHS’s Secret Reports on ICE Detention,” Project on Government 

Oversight (Aug. 21, 2023), available at www.pogo.org/investigations/dhss-secret-reports-on-ice-detention. 
111 See Nicole Lue et. al., “Trends in Sexual Assault Against Detainees in US Immigration Detention Centers, 2018-

2022,” Research Letter, 329(4) JAMA 338-39 (Jan. 24/31, 2023) available at https://bityl.co/R5uy.  
112 See id., p. 339. 
113 See Letter from Rebecca Merton and Christina Fiahlo, CIVIC, to Thomas D. Homan & Claire Tickler-McNulty, 

ICE, John F. Kelly & John Roth, DHS, and Veronica Venture, Office for Civil Rights and Civil Liberties, DHS, “Re: 
Sexual Abuse, Assault, and Harassment in U.S. Detention Facilities,” p. 4, available at 
https://static1.squarespace.com/static/5a33042eb078691c386e7bce/t/5a9da297419202ab8be09c92/152028021
7559/SexualAssault_Complaint.pdf.  

and no explanation. They took the tea 

kettle where we could heat water and 

never brought it back. – Najib 

In the U.S, leaked reports from DHS’s Office 

of Civil Rights and Civil Liberties reveal 

“extensive, prolonged, and improper” use 

of solitary confinement, as well as frequent 

sexual assault in ICE detention facilities.110 

From 2018 to 2022, detainees reported 922 

sexual assaults to ICE administrators. 111 

Facility staff were among the alleged 

perpetrators.112 

Physical abuse by authorities is also 

widespread in U.S. facilities, with detained 

migrants lodging 14,693 complaints 

against ICE between 2010 and 2016.113 Israel 

recalled one such incident in Otay Mesa 

Detention Center. Seeking updates on his 

legal case, Israel approached a case 

Figure 1: Otay Mesa Detention Center in San Diego (CA),  
United States (Photo credit: Coffman Engineers) 

Figure 2: Paranesti Pre-Removal Detention Center, Greece  
(Photo credit: Detention Landscapes) 

http://www.pogo.org/investigations/dhss-secret-reports-on-ice-detention
https://bityl.co/R5uy
https://static1.squarespace.com/static/5a33042eb078691c386e7bce/t/5a9da297419202ab8be09c92/1520280217559/SexualAssault_Complaint.pdf
https://static1.squarespace.com/static/5a33042eb078691c386e7bce/t/5a9da297419202ab8be09c92/1520280217559/SexualAssault_Complaint.pdf
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manager and asked: “[w]hy am I still here?” 

The case manager responded by slamming 

him against a desk, saying his request 

amounted to insubordination. Israel filed a 

complaint, but no one followed up with 

him. Failure to hold ICE staff accountable 

for abuse was almost universal. Of the 

14,693 complaints filed over the six-year 

period, the Office of the Inspector General 

rarely investigated and almost never 

followed up.114 

In addition to abuse, our interviewees 

reported grim living conditions. In 

California’s Otay Mesa, Sergio and Israel 

described extremely cold temperatures, 

poor food quality, and general decay in 

rooms and shared spaces.  

As Sergio put it: “nothing works.” 

Reflecting on his transfer to a facility in 

Texas, Israel shared that, “in California, 

they at least they went through the motions 

and acted like they cared. In Texas, the 

conditions were worse. There were leaks 

and cockroaches everywhere.”   

People in EU detention facilities faced 

similarly dismal conditions. Najib 

described his living quarters in the Corinth 

Pre-Removal Detention Center, where he 

remains detained:  

There is a small space for all of us, there 

are no pillows, proper bedsheets, or 

mattresses. There is no light in the 

bathroom for the past two days and 

they cut the water last night at 7pm. 

 
114 See id., pp. 6-7. 

We don’t know when it is coming back. 

It is way worse than a prison. – Najib 

Sajjad characterized Kybartai in similar 

terms. He recounted dangerously 

unsanitary facilities (see Fig. 3), lack of 

consistent access to water, and barely 

edible food: 

The food [came] three times a day, but 

it is something you cannot eat. So, we 

were just eating to not die. Some 

people didn’t even eat the food.  

– Sajjad 

Noor spoke of similarly poor conditions in 

Greece’s CCAC on Kos: 

When I want to wash [my children], I 

take a coffee pot to heat the water 

because we don’t have hot water.  

– Noor 

Access to adequate medical care in 

detention was a concern in both the U.S. 

and the EU.  Israel in Otay Mesa and Sajjad 

in Kybartai spoke in similar terms about the 

superficiality of medical access in detention. 

As Israel reported: “[Medical staff] call you 

in just to check the box and say they saw 
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you, and then send you back to your cell.”  

Sajjad explained: “[Medical staff] just want 

to show the media, to show the people, that 

okay we are taking care of them. But in real 

life, there is nothing . . . I visited a doctor, 

but there was no treatment.” Treatment, if 

it ever came, was one-size-fits-all. Sajjad 

shared: “The only thing they could give to 

us was Ibuprofen.”  

For Noor, who was five months pregnant 

when she arrived on Kos, the lack of 

medical care was particularly acute. 

Talking about her experience in the CCAC, 

she explained:  

In the camp, they don’t have facilities 

to examine pregnancy. They told me to 

go to the hospital in Kos. After two 

months I went to the doctor and after 

15 days the doctor took an ultrasound. 

I am nine months pregnant but only 

had one ultrasound. – Noor 

The entanglement of punishment and care 

was also a common refrain. As Najib 

recounted: “It was quite a journey to ask the 

police to take me to the hospital. I was put 

in a car with four police officers and was 

handcuffed behind my back. All the police 

went with me into the hospital.” Israel’s 

treatment upon arrival at the U.S.-Mexico 

border was similar: “I told the officers the 

police kidnapped and tortured me. The 

border agents put me in handcuffs and took 

me to the hospital.”  

In light of these conditions, it should come 

as no surprise that the mental health of 

people in detention suffers. According to 

the World Health Organization, asylum 

seekers in immigration detention are, on 

average, over twelve times more likely to 

commit suicide than people in the local 

Figure 3: Bathrooms and showers inside Kybartai Detention Facility, Lithuania (Photo credit: Sajjad) 
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community.115 Israel recalled:  

There were a lot of mental health issues. 

People tried to commit suicide all the 

time . . . I was diagnosed with PTSD 

and had severe panic attacks, but I 

never received any help. The 

experience was horrendous; it had an 

impact on my sanity. It was not just my 

PTSD; it was more than that. – Israel 

The EU and U.S. have legal standards 

addressing conditions in detention 

facilities. In Europe, Article 3 of the ECHR 

prohibits inhuman and degrading 

treatment. The Reception Conditions 

Directive requires an “adequate standard of 

living which guarantees [detainees’] 

subsistence and protects their physical and 

mental health.”116 In addition, the European 

Convention for the Prevention of Torture 

promotes access to a medical doctor as a 

basic right.117  

The U.S. legal framework, on the other 

hand, offers fewer ways for migrants to 

 
115 See World Health Organization, Regional Office for Europe, “Addressing the Health Challenges in Immigration 

Detention, and Alternatives to Detention: A Country Implementation Guide” (May 2022), p.12, available at 
https://iris.who.int/handle/10665/353569.  

116 Reception Conditions Directive, supra note 60, at Art. 17(2). 
117 See Council of Europe, “20 Years of Combating Torture: 19th General Report of the European Committee for the  

Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT),” (Oct. 20, 2009), p. 39, 
available at http://rm.coe.int/doc/0900001680696a86. 

118 See, e.g., Doe v. Kelly, 878 F.3d 710, 714-720 (9th Cir. 2017) (applying standard for reviewing the conditions of 
confinement for pretrial detainees to a challenge involving conditions in CBP custody); Edwards v. Johnson, 209 
F.3d 772, 778 (5th Cir. 2000) (“We consider a person detained for deportation to be the equivalent of a pretrial 
detainee”); Al Najjar v. Ashcroft, 186 F. Supp. 2d 1235, 1243 (S.D. Fla. 2002) (“The constitutional standards 
applicable to pre-trial detention are analogous to the post-removal order, pre-deportation context, as both 
involve non-punitive detention.”).  

119 Bell v. Wolfish, 441 U.S. 520, 535 (1979) (“For under the Due Process Clause, a detainee may not be punished 
prior to an adjudication of guilt in accordance with due process of law.”). 

120 Castro v. Dep’t of Homeland Sec., 835 F.3d 422, 449 (3d Cir. 2016). 
121 See U.S. Immigration and Customs Enforcement, “ICE Detention Standards” (Aug. 8, 2023), available at 

www.ice.gov/factsheets/ice-detention-standards.  
122 Hillel R. Smith, “Immigration Detention: A Legal Overview,” Congressional Research Service (Sept. 16, 2019), 

p. 51, available at https://crsreports.congress.gov/product/pdf/R/R45915.  

challenge conditions in immigration 

detention. The INA has no explicit 

provisions governing facility standards, nor 

has the U.S. Supreme Court agreed to hear 

challenges to detention conditions. Lower 

courts have adopted some constitutional 

due process standards from pre-trial 

detention in the criminal context.118  These 

standards require that the conditions of 

confinement not amount to 

“punishment” 119  and that migrants in 

detention are entitled to freedom from 

“inhumane treatment.” 120  But in practice, 

these protections remain limited.  

ICE incorporates detention standards into 

its contracts with private companies. 121 

These standards require, among other 

things, “clean and safe facilities; adequate 

food services; access to medical care; 

adequate bedding and personal hygiene; 

[and] reasonable disability 

accommodations.” 122  But these standards 

do not have the force of law and do not bind 

https://iris.who.int/handle/10665/353569
http://rm.coe.int/doc/0900001680696a86
http://www.ice.gov/factsheets/ice-detention-standards
https://crsreports.congress.gov/product/pdf/R/R45915
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ICE.123  

The experiences of Israel, Sergio, Sajjad, 

Noor, and Najib expose the gap between the 

rules that govern the conditions of 

immigration detention in the U.S. and EU, 

and harsh realities on the ground.  

 
123 See American Immigration Council, “Oversight of Immigration Detention: An Overview” (May 16, 2022), 

available at www.americanimmigrationcouncil.org/research/oversight-immigration-detention-overview. 
124 One notable and growing form of “de facto” detention is the U.S. Alternatives to Detention (“ATDs”) program. 

The U.S. government currently tracks over 184,000 migrants via electronic monitoring, including through 
ankle monitor devices. A deeper discussion of ATDs is beyond the scope of this report, but for a detailed 
consideration, see American Bar Association Commission on Immigration, “Electronic Monitoring of Migrants: 
Punitive not Prudent” (Feb. 23, 2024), available at 
https://www.americanbar.org/content/dam/aba/administrative/immigration/electronic-monitoring-report-
2024-02-21.pdf. 

125 A complaint filed with DHS’s Office of Civil Rights and Civil Liberties by seven immigrants’ rights 
organizations describes five OADS between border walls and one near the town of Jacumba, California. See 
American Friends Service Committee, et al., “RE: CBP Violations of Custody Standards and Human Rights of 
Individuals Detained in Open-Air Detention Sites in the San Diego Sector Require Immediate Attention to Save 
Lives” (Dec. 11, 2023), available at https://refugeerights.org/wp-content/uploads/2023/12/OADS-CRCL-
Complaint-Final-Combined-for-Submission_2023.12.11.pdf. (hereinafter “CRCL Complaint”)  

126 See Women's Refugee Commission, “People Seeking Asylum Confined Outside in Appalling Conditions: 
Findings and Recommendations from a Monitoring Visit to San Diego” (Nov. 2023), available at 
https://www.womensrefugeecommission.org/wp-content/uploads/2023/11/People-Seeking-Asylum-
Confined-Outside-in-Appalling-Conditions-Final.pdf.  

7. What is “de facto” 
detention? 
In recent years, the U.S. and EU have 

adopted new measures that restrict 

migrants’ freedom of movement. Yet 

governments in both contexts insist that 

these measures do not count as detention. 

This has resulted in systems of informal, or 

“de facto,” detention. Although “de facto” 

detention looks different in the U.S. and EU, 

the consequences are strikingly similar: 

governments hold migrants in sites largely 

unchecked by the already limited 

safeguards placed on formal detention and 

distanced from public scrutiny.124   

In fall 2022, CBP began penning migrants in 

open-air detention sites (OADS) between 

border walls and in desolate desert areas, 

before transporting them to formal 

detention facilities. 125  People spend 

anywhere from a few hours to over a week 

in OADS.126  CBP justifies this practice as a 

response to large numbers of migrants 

http://www.americanimmigrationcouncil.org/research/oversight-immigration-detention-overview
https://www.americanbar.org/content/dam/aba/administrative/immigration/electronic-monitoring-report-2024-02-21.pdf
https://www.americanbar.org/content/dam/aba/administrative/immigration/electronic-monitoring-report-2024-02-21.pdf
https://refugeerights.org/wp-content/uploads/2023/12/OADS-CRCL-Complaint-Final-Combined-for-Submission_2023.12.11.pdf
https://refugeerights.org/wp-content/uploads/2023/12/OADS-CRCL-Complaint-Final-Combined-for-Submission_2023.12.11.pdf
https://www.womensrefugeecommission.org/wp-content/uploads/2023/11/People-Seeking-Asylum-Confined-Outside-in-Appalling-Conditions-Final.pdf
https://www.womensrefugeecommission.org/wp-content/uploads/2023/11/People-Seeking-Asylum-Confined-Outside-in-Appalling-Conditions-Final.pdf
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entering in border areas where local 

detention facilities are full. 127  CBP 

transports migrants to the sites, tracks 

lengths of stay, conducts invasive body 

searches, and strictly controls who may 

leave.128  

Yet CBP maintains that people held in 

OADS are not in their legal custody, and 

thus not formally detained.129  To CBP, this 

means that it is not required to apply its 

regular detention standards to OADS. 130 

Those standards generally require drinking 

127 See id., p. 3.  
128 See CRCL Complaint, supra note 125, p. 5. 
129 See id. However, in April 2024, a federal district court judge in California held that migrant children detained 

in OADS are considered in the legal custody of CBP. See Flores v. Garland, Case No. 2:85-cv-04544 (C.D. Cal. 
Apr. 3, 2024); see also Emily Baumgaertner, “Judge Orders Timely Housing for Migrant Children Waiting at 
Border,” N.Y. TIMES (Apr. 4, 2024), available at https://www.nytimes.com/2024/04/04/health/migrant-
children-border-housing.html.  

130 See U.S. Customs and Border Protection, “National Standards on Transport, Escort, Detention, and Search,” 
(Feb. 28, 2020), available at https://www.cbp.gov/document/directives/cbp-national-standards-transport-
escort-detention-and-search. (hereinafter “TEDS Standards”) 

131 See TEDS Standards, supra note 130, § 4.14 (drinking water); § 4.13 (“regularly scheduled mealtimes” for 
adults); § 4.12 (“clean bedding” to juveniles and “clean blankets” to adults); § 5.6. (“a snack upon arrival and a 
meal at least every six hours thereafter”). 

132 See CRCL Complaint, supra note 125, p. 10. 
133 See id., p. 18. 

water, regularly scheduled meals, clean 

bedding and blankets, and extra food for 

children and pregnant people.131  

Instead, CBP leaves thousands of migrants 

in OADS unsheltered and exposed to the 

elements.132  CBP does not provide bedding 

or blankets, so people sleep on makeshift 

cardboard mattresses, or on dirt and gravel. 

They burn garbage for warmth. 133  The 

agency provides little more than a single 

bottle of water and a pack of crackers or a 

Figure 4: An Open-Air Detention Site near Jacumba, California (Photo credit: San Diego Union-Tribune) 

https://www.nytimes.com/2024/04/04/health/migrant-children-border-housing.html
https://www.nytimes.com/2024/04/04/health/migrant-children-border-housing.html
https://www.cbp.gov/document/directives/cbp-national-standards-transport-escort-detention-and-search
https://www.cbp.gov/document/directives/cbp-national-standards-transport-escort-detention-and-search
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granola bar after arrival.134 

Nonprofit organizations, community 

organizers, and volunteers are left to 

mitigate the damage. By supplying   tents, 

blankets, food, water, and medical care, 

they fill gaps in care that the government 

fails to address. Without this assistance, 

OADS can be fatal for the migrants held 

there.135 

 

Figure 5: A makeshift camp in Jacumba, California (Feb. 
2024) (Photo credit: Getty Images) 

Similar practices have become increasingly 

common across Europe over the past 

decade. A year before the adoption of OADS 

in the U.S., Greek authorities inaugurated 

the country’s first Closed Control Access 

Center (CCAC) on the island of Samos. 

 
134 See id., p. 8. 
135 At least one preventable death has already occurred in an OADS. See Alexandra Mendoza, “Migrant Woman 

Dies after Waiting to Be Processed at the Border near San Ysidro,” SAN DIEGO UNION-TRIBUNE (Oct. 13, 2023), 
available at https://www.sandiegouniontribune.com/news/immigration/story/2023-10-13/migrant-woman-
dies-border-near-san-ysidro.  

136 See Vittoria Catalfamo, “The New Closed-Controlled Access Centres in Greece: Samos as a Testing Ground for 
the EU Migration Policies,” Master’s Thesis, Panteion University of Athens (A.Y. 2021/2022), p. 41, available at 
https://repository.gchumanrights.org/server/api/core/bitstreams/c6b3a39c-ed76-4873-9d5f-
a5982ba15dd2/content.  

137 These CCACs are funded by the Asylum, Migration and Integration Fund (AMIF). See International Rescue 
Committee, “One Year Since Greece Opened New ‘Prison-Like’ Refugee Camps, NGOs Call for a More Humane 
Approach,” (Sept. 20, 2022), available at www.rescue.org/eu/statement/one-year-greece-opened-new-prison-
refugee-camps-ngos-call-more-humane-approach.  

138 See UNCHR Operational Data Portal, “Aegean Islands Weekly Snapshot Greece,” available at 
https://data.unhcr.org/en/situations/mediterranean/location/5179 (last accessed June 24, 2024). 

139 See Refugee Support Aegean, “Kos: What is Happening Today in the Refugee Structures on the Aegean 
Islands,” (May 2023), available at https://rsaegean.org/en/kos-2023/.  

140 Id. 

Greece currently operates three CCACs on 

the Eastern Aegean islands of Kos, Samos, 

and Leros, with two more planned but 

mired in bureaucratic delays. 136 These sites 

are funded entirely by EU grants—260 

million Euros in total.137  

Migrants who arrive on the Greek islands 

are generally held in CCACs for the duration 

of their asylum procedures. CCACs now 

hold 97% of migrants in the Aegean 

islands. 138  These sites feature barbed-wire 

fencing, constant surveillance by guards, 

and “smart software,” including CCTV 

systems. 139  Asylum seekers who have not 

received an “asylum seeker’s card” cannot 

leave the facility. Those with a card may 

leave and move freely throughout the 

island during designated hours, however 

they generally cannot leave the island and 

must return to the CCAC by night. 140 

Unaccompanied minors are housed in a 

separate area, which they are not allowed 

to exit at all. Even movement within the 

CCAC is restricted, as people need 

permission to access the medical and 

https://www.sandiegouniontribune.com/news/immigration/story/2023-10-13/migrant-woman-dies-border-near-san-ysidro
https://www.sandiegouniontribune.com/news/immigration/story/2023-10-13/migrant-woman-dies-border-near-san-ysidro
https://repository.gchumanrights.org/server/api/core/bitstreams/c6b3a39c-ed76-4873-9d5f-a5982ba15dd2/content
https://repository.gchumanrights.org/server/api/core/bitstreams/c6b3a39c-ed76-4873-9d5f-a5982ba15dd2/content
http://www.rescue.org/eu/statement/one-year-greece-opened-new-prison-refugee-camps-ngos-call-more-humane-approach
http://www.rescue.org/eu/statement/one-year-greece-opened-new-prison-refugee-camps-ngos-call-more-humane-approach
https://data.unhcr.org/en/situations/mediterranean/location/5179
https://rsaegean.org/en/kos-2023/


 

Immigration Detention Across Borders 
Detention of Asylum Seekers in the United States and the European Union 

33 

psychosocial units.141 

Noor’s experience illustrates how such 

policies allow authorities to detain people 

en masse and evade accountability. She was 

detained in the Kos CCAC the day she 

arrived in Greece, although she was five 

months pregnant at the time. For more 

than a month, she was not allowed to leave 

the CCAC for any reason, even to access 

much needed medical care. Even so, the 

Greek authorities did not consider her to be 

detained and never issued her a formal 

detention order, making it nearly 

impossible for her to challenge her 

 
141 See Tina Al-khersan & Jamie Kessler, “Still Detained and Forgotten : Update on Detention Policies, Practices, 

and Conditions on Kos 2023/24,” Equal Rights Beyond Borders (Mar. 2024), available at https://directus.equal-
rights.org/assets/9ca879f8-2295-4f45-b222-d037b5aa687d.pdf. (hereinafter “Equal Rights 2024 Report”) 

detention before a court. Eventually, Noor 

received her asylum seekers’ card, allowing 

her to leave the facility during the day. 

However, she was still subject to highly 

restrictive conditions. The process for 

simply exiting the camp required her to 

obtain permission from a web of actors. As 

Noor describes it: 

When I go outside, the security gives 

me a paper. I take this paper by myself 

and after that I go to the second 

security, which is near the main gate. 

He [the security officer] records my 

name in the computer and gives me 

Figure 6: Closed/Control Access Center in Samos, Greece (Photo credit: Nabila Karimi Alekozai/InfoMigrants) 

https://directus.equal-rights.org/assets/9ca879f8-2295-4f45-b222-d037b5aa687d.pdf
https://directus.equal-rights.org/assets/9ca879f8-2295-4f45-b222-d037b5aa687d.pdf
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permission to go outside. When I finish 

my business outside, I return to the 

camp and show the paper. After they 

take me to check me. – Noor 

Greece’s web of CCACs is just one example 

of the growing use of “de facto” detention 

in the EU over the past decade. Hungary 

notoriously operated a series of land transit 

zones along the Serbian border, which 

confined migrants in brutal conditions for 

up to a year. 142  Advocates described these 

zones as “inhuman container prisons” 

marked by barbed wires, extreme 

temperatures, armed guards, guard dogs, 

and lack of food and medical care.143 A series 

of judgments from the Court of Justice for 

the European Union (CJEU) and the ECtHR 

led Hungary to close these facilities in 

2020.144  

In another example of “de facto” detention, 

in summer 2021, Lithuania detained 

thousands of asylum seekers in closed 

facilities under an emergency law that 

required all asylum seekers to be 

“temporarily accommodated without 

freedom of movement.”145 This was how 

Sajjad spent nearly a year in a former Soviet 

 
142 See Asylum Information Database, “Country Report: Hungary” (May 2023), available at 

https://asylumineurope.org/wp-content/uploads/2023/04/AIDA-HU_2022-Update.pdf. 
143 Hungarian Helsinki Committee, “European Court of Human Rights Judgments Condemn Detention of 

Asylum-Seekers in Hungarian Transit Zones” (Oct. 9, 2023), available at https://helsinki.hu/en/european-
court-human-rights-condemn-detention-asylum-seekers-transit-zones-hungary 

144 Id. 
145 See European Union Agency for Asylum, “Contribution to AR2023 by the Lithuanian Red Cross Society” (Feb. 

2023), available at https://euaa.europa.eu/sites/default/files/2023-02/lithuanian_red_cross_society.pdf.  
146See Asylum Information Database, “Country Report: Slovenia (2022 Update)” (May 12, 2023), available at  

https://asylumineurope.org/reports/country/slovenia/.  
147 The term ‘hotspot’ refers to locations with high migratory flows. Italy’s ‘hotspots’ include Taranto, 

Lampedusa, Pozzallo, and Messina. See Asylum Information Database, “Hotspots: Italy,” (May 31, 2023), 
available at https://asylumineurope.org/reports/country/italy/asylum-procedure/access-procedure-and-
registration/hotspots/.  

prison. As in Noor’s case in Greece, the 

Lithuanian authorities never considered 

Sajjad to be detained, leaving him no right 

to address his case before a court.  

These examples are by no means outliers. In 

Slovenia, a period of “de facto” detention is 

now a routine part of the asylum process.146 

Italy, which formerly used “de facto” 

detention only in coastal “hotspots” now 

implements it throughout the country.147  

The abject conditions of the EU’s “de facto” 

detention centers, which have largely 

subsumed formal detention, are detailed in 

Section 6 above.  

In the U.S. and—even more so—in the EU, 

“de facto” detention is a growing 

phenomenon, and in both contexts the lack 

of oversight and accountability in these 

sites contributes to poor conditions. The 

next Section of the report turns to the ways 

that migrants challenge their detention—

whether in “de facto” or formal facilities—

and the barriers they face in doing so. 

  

https://asylumineurope.org/wp-content/uploads/2023/04/AIDA-HU_2022-Update.pdf
https://euaa.europa.eu/sites/default/files/2023-02/lithuanian_red_cross_society.pdf
https://asylumineurope.org/reports/country/slovenia/
https://asylumineurope.org/reports/country/italy/asylum-procedure/access-procedure-and-registration/hotspots/
https://asylumineurope.org/reports/country/italy/asylum-procedure/access-procedure-and-registration/hotspots/
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8. How do migrants 
challenge detention? 
In the U.S. and the EU, migrants who want 

to challenge the length, conditions, or 

reasons for their detention face an uphill 

battle. As discussed in Sections 3 and 6, 

European laws limit the length of detention, 

require individualized determinations, and 

guarantee a right to an effective remedy 

against unlawful detention. In the U.S., 

migrants’ legal avenues are more limited. 

Still, U.S. laws and regulations place 

constraints on detention, and violations of 

those constraints can be challenged in 

judicial or administrative proceedings. 

Yet even where legal avenues exist, 

challenging detention is nearly impossible 

without a lawyer. The U.S. does not provide 

lawyers for migrants in detention, or in 

immigration proceedings more generally.148 

As a result, the vast majority of people in 

detention lack legal representation: 70% of 

detained persons face immigration 

proceedings without a lawyer.149  

 
148 In the U.S., there is one notable exception to the lack of guaranteed legal representation. Following a legal 

challenge brought by a class of detained migrants with serious mental disabilities, where an immigration 
judge finds a detained migrant mentally incompetent to represent themselves, the judge can appoint a legal 
representative. See Franco-Gonzalez v. Holder, Case No. 10-CV-02211 (C.D. Cal. Apr. 23, 2023), available at 
https://www.aclu.org/files/assets/partial_judgment_and_permanent_injunction.pdf; see also Vera Institute, 
“National Qualified, Representative Program,” available at https://www.vera.org/projects/national-qualified-
representative-program (last accessed June 24, 2024). 

149 See American Immigration Lawyers’ Association, “Featured Issue: Immigration Detention and Alternatives to 
Detention,” (June 10, 2024) available at https://www.aila.org/library/featured-issue-immigration-detention. 

150 See Council of Bars and Law Societies of Europe, “CCBE Recommendations on a Framework on Legal Aid in  
the Field of Migration and International Protection,” (Nov. 2022), available at 
https://www.ccbe.eu/fileadmin/speciality_distribution/public/documents/MIGRATION/MIG_Position_papers
/EN_20221125-CCBE-recommendations-on-a-framework-on-legal-aid-in-the-field-of-migration-and-
international-protection.pdf.  

151 Phone interview with Christina Balta, Equal Rights Beyond Borders, May 31, 2024 (on file with authors).  
152 See Ingrid Eagly & Steven Shafer, A National Study of Access to Counsel in Immigration Court, 164 U. PA. L. REV. 1, 

50 (2015), available at https://scholarship.law.upenn.edu/penn_law_review/vol164/iss1/2/.  

In the EU, most Member States do not offer 

legal assistance to migrants arriving at the 

border. Nonprofit organizations and 

private lawyers have tried to fill the gap, but 

they do not come close to satisfying the 

need for counsel.150 In Greece, for example, 

over 1,000 asylum seekers were housed in 

the Kos CCAC at the end of May 2024, 

although there were only four lawyers 

working on the island.151  

Representation significantly increases the 

chance that an asylum seeker’s challenge to 

detention will be successful. In the U.S, a 

detained migrant with legal counsel is over 

seven times as likely to be released from 

custody than a detained migrant without 

representation. 152  Noor, among the few 

detained people with access to a lawyer, 

emphasized the importance of legal 

support in the EU as well: 

The lawyer helped us a lot. If they 

didn’t help us, we would be in a worse 

situation.– Noor 

While a lawyer is not always provided in 

either context, policies in the U.S. and laws 

https://www.aclu.org/files/assets/partial_judgment_and_permanent_injunction.pdf
https://www.vera.org/projects/national-qualified-representative-program
https://www.vera.org/projects/national-qualified-representative-program
https://www.aila.org/library/featured-issue-immigration-detention
https://www.ccbe.eu/fileadmin/speciality_distribution/public/documents/MIGRATION/MIG_Position_papers/EN_20221125-CCBE-recommendations-on-a-framework-on-legal-aid-in-the-field-of-migration-and-international-protection.pdf
https://www.ccbe.eu/fileadmin/speciality_distribution/public/documents/MIGRATION/MIG_Position_papers/EN_20221125-CCBE-recommendations-on-a-framework-on-legal-aid-in-the-field-of-migration-and-international-protection.pdf
https://www.ccbe.eu/fileadmin/speciality_distribution/public/documents/MIGRATION/MIG_Position_papers/EN_20221125-CCBE-recommendations-on-a-framework-on-legal-aid-in-the-field-of-migration-and-international-protection.pdf
https://scholarship.law.upenn.edu/penn_law_review/vol164/iss1/2/
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in the EU do require access to legal 

information for those in detention. 153  Yet 

governments fail to meet even this 

minimum requirement. Lack of access to 

information was a common theme among 

those in detention. As Israel explained 

when speaking about the dearth of 

information: “No one knows anything.” In 

the U.S., one investigation found that ICE 

has “by design” created unreasonable 

barriers to accessing legal assistance. 154 

Attorneys and their detained clients 

struggle to establish and maintain contact 

due to inadequate access to telephone or 

video calls, email or postal mail, and in-

person visits.155  

Our interviewees also repeatedly 

encountered language and communication 

barriers that interfered with their access to 

lawyers and legal information while in 

detention. Interpretation was often 

severely deficient or nonexistent. As Najib 

shared: “[T]here is no interpreter. We don’t 

speak Greek. Maybe there would be better 

treatment if there was an interpreter; if 

they cared, they would provide one.” 

Authorities also cut off migrants’ 

communication with the outside world. For 

153 See, e.g., U.S. Immigration and Customs Enforcement, “Performance-Based National Detention Standards 
2011,” Ch. 6. 2 (Law Libraries and Legal Materials), Ch. 6.3 (Legal Rights Group Presentations), available at 
https://www.ice.gov/doclib/detention-standards/2011/pbnds2011r2016.pdf. See, Art. 5(1), 8(4) Reception 
Conditions Direction, Art. 16(5) Return Directive. The Reception Conditions Directive further guarantees free 
legal assistance to detained asylum seekers. See Art. 9(6) Reception Conditions Directive. However, this right is 
often illusive in practice. See e.g., Equal Rights 2024 Report, supra note 141, pp. 33-34.  

154 Aditi Shah & Eunice Hyunhye Cho, “No Fighting Chance: ICE’s Denial of Access to Counsel in U.S. 
Immigration,” American Civil Liberties Union (June 9, 2022), p. 8 available at 
https://www.aclu.org/publications/no-fighting-chance-ices-denial-access-counsel-us-immigration-
detention-centers.  

155 See id. at 6. 
156 Sajjad shared that he purchased this laptop from another migrant in detention, who had sneaked it into the 

facility in a suitcase. 

example, authorities confiscated Sajjad’s 

phone the day he arrived in Lithuania and 

refused to return it to him for months. This 

prevented him from contacting lawyers 

who could assist with his asylum claim.  

Legal avenues are not the only way 

migrants challenge detention. Acts of 

resistance and solidarity also emerged as 

prominent topics in conversations with our 

interviewees. 

Sajjad’s story is emblematic of this 

resistance. Despite stringent regulations 

prohibiting personal computers, Sajjad, 

with a friend’s help, concealed a laptop in 

his room and used it as a tool to challenge 

his detention. 156  “We were not allowed to 

have a laptop . . . I was hiding the laptop and 

using it to write my case to the ECtHR,” he 

recounts. Sajjad also recognized that 

language posed a barrier to contesting 

detention. He sought to empower the other 

migrants detained in Kybartai by teaching 

them English. This spread throughout the 

facility, as he enlisted English-speakers in 

other sectors to host sessions, too.  

Hunger strikes are another powerful way 

that detained migrants act collectively to 

protest confinement. Israel shared how this 

https://www.ice.gov/doclib/detention-standards/2011/pbnds2011r2016.pdf
https://www.aclu.org/publications/no-fighting-chance-ices-denial-access-counsel-us-immigration-detention-centers
https://www.aclu.org/publications/no-fighting-chance-ices-denial-access-counsel-us-immigration-detention-centers
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form of resistance helped him overcome 

moments of hopelessness:  

I had a group of friends that said, 

‘We're going to see you through, and 

we have to be  there for each other’ . . . 

if [the staff] were doing bad stuff, 

messing with the mail or cutting down 

on food . . . we would hunger strike.   

– Israel 

These acts of resistance are assertions of 

dignity as much as they are protests against 

inhumane conditions. We spoke to Najib 

while he was participating in a hunger 

strike. The strike, he explained, was in 

response to the authorities accusing a 

fellow migrant of lying about a medical 

emergency and then punishing him by 

taking his belongings. But the hunger strike 

was met with retribution. Najib recounted 

how the authorities responded to the 

groups’ collective action: 

[They] said if you don't comply and 

break this hunger strike, you'll be sent 

to another detention center, where if 

you go on a hunger strike, you will die 

of hunger, and then we will send your 

body to Egypt. – Najib 

Our interviewees frequently faced 

retaliation for acts of resistance. 

Authorities conducted punitive searches, 

threatened transfers to worse facilities, and 

restricted access to medical attention and 

communication with the outside world. 

Sajjad was accused of organizing against 

the security personnel in the facility. “They 

said I was leading a group and trying to do 

some demonstration or something. This 

was bulls__t, they wanted to punish me,” he 

explained. Consequently, the authorities 

confined Sajjad in a segregated area of the 

facility for seven months: 

I didn’t see the sun for seven months. I 

went in a human and I [came] out not 

a human. – Sajjad 

It is extremely difficult for migrants to 

challenge their detention. Most are left to 

navigate complex legal processes without 

lawyers or interpreters. Their acts of 

resistance are met with threats and 

punishment. Yet detained migrants in both 

contexts continue to fight for release.  
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9. What alternative
approaches exist to
replace detention?
As the above discussion makes clear, 

immigration detention in the U.S. and EU 

violates migrants’ rights and dignity. 

Unsurprisingly, many experts—including 

the U.N. Working Group on Arbitrary 

Detention—have called for immigration 

detention to be abolished gradually.157 

Eliminating immigration detention may 

seem like an idealistic goal, given the 

current scale of detention in the U.S. and EU. 

But immigration detention is a recent 

development. Only a few decades ago, the 

U.S. relied largely on parole, bonds, or 

supervision during the immigration 

process. 158  The U.S. only turned to mass 

detention in the 1980s to deter the arrival of 

Haitian migrants who were fleeing political 

upheaval. 159  The EU accelerated its use of 

detention even more recently, with the 

rapid construction and expansion of 

facilities in response to migration spikes in 

2015 and 2016. In both cases, mass 

detention has emerged as a defensive, 

reactive approach to inevitable cycles of 

human movement. It is possible, though, to 

157 See International Organization for Migration, “Immigration Detention and Alternatives to Detention,” (July 
2018), available at https://www.iom.int/sites/g/files/tmzbdl486/files/2018-07/IOM-Thematic-Paper-
Immigration-Detention.pdf.  

158 See Carl Lindskoog, “How the Haitian Refugee Crisis Leg to the Indefinite Detention of Immigrants,” 
WASHINGTON POST (Apr. 9, 2018), available at https://www.washingtonpost.com/news/made-by-
history/wp/2018/04/09/how-the-haitian-refugee-crisis-led-to-the-indefinite-detention-of-immigrants/.  

159 See id. 
160 See Human Rights Watch, “Dismantling Detention: International Alternatives to Detaining Immigrants,” 

(Nov. 3, 2021), available at https://www.hrw.org/report/2021/11/03/dismantling-detention/international-
alternatives-detaining-immigrants.  

pave a new way forward that is more in line 

with the values of democratic nations. 

Some governments are exploring humane 

and rights-respecting ways to treat asylum 

seekers fairly, instead of turning to 

detention. A Human Rights Watch report 

investigated pilot programs in Bulgaria, 

Cyprus, Spain, the United Kingdom, 

Canada, and the U.S. that provide holistic 

support to migrants upon arrival. 160  For 

instance, in Spain, migrants in detention 

were released into a reception program that 

offered housing, food, case workers, legal 

aid, cultural integration activities, and 

Spanish-language classes. Migrants 

reported a positive impact on their lives 

despite the difficulties of living un-

documented in a foreign country. The 

report concludes that alternative 

approaches like case management 

programs achieve government objectives in 

immigration enforcement while protecting 

the rights and dignity of migrants. 

The same Human Rights Watch report also 

found that community-based approaches 

satisfy the traditional rationales 

governments use to justify immigration 

detention. One such justification is the 

claim that detention is necessary to ensure 

migrants will comply with court 

https://www.iom.int/sites/g/files/tmzbdl486/files/2018-07/IOM-Thematic-Paper-Immigration-Detention.pdf
https://www.iom.int/sites/g/files/tmzbdl486/files/2018-07/IOM-Thematic-Paper-Immigration-Detention.pdf
https://www.washingtonpost.com/news/made-by-history/wp/2018/04/09/how-the-haitian-refugee-crisis-led-to-the-indefinite-detention-of-immigrants/
https://www.washingtonpost.com/news/made-by-history/wp/2018/04/09/how-the-haitian-refugee-crisis-led-to-the-indefinite-detention-of-immigrants/
https://www.hrw.org/report/2021/11/03/dismantling-detention/international-alternatives-detaining-immigrants
https://www.hrw.org/report/2021/11/03/dismantling-detention/international-alternatives-detaining-immigrants
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requirements. But when given access to 

case management services, 99% of U.S. 

participants showed up to immigration 

court and complied with mandatory check-

ins.161 Another justification for detention is 

public safety. Yet overwhelming evidence 

shows that immigration enforcement has 

no public safety benefit, even when 

purportedly targeting people with 

convictions for serious crimes. 162  These 

findings strongly suggest that community-

based programs are not only a more 

humane alternative to detention, but can 

make the immigration system as a whole 

more effective. 

In the meantime, if immigration detention 

is to be used, it should be limited to 

exceptional cases. The practice should, at a 

minimum, comply with international 

human rights standards so that migrants’ 

dignity is protected at each step in the 

process, regardless of what country they 

find themselves in. And to ensure the full 

realization of their rights, migrants should 

have reliable access to legal services and 

interpretation, as well as meaningful 

individual assessments that are subject to 

judicial review regarding the necessity of 

detention. There must be strong internal 

mechanisms within detention centers to 

ensure accountability and prevent mis-

treatment.  

Further, all sites of confinement should be 

 
161 See id., p. 3. 
162 See Nazgol Ghandnoosh & Josh Rovner, “Immigration and Public Safety,” The Sentencing Project (Mar. 16, 

2017), available at https://www.sentencingproject.org/app/uploads/2022/10/Immigration-and-Public-
Safety.pdf.  

subject to heightened safeguards, scrutiny, 

and accountability, whether or not they are 

categorized as formal detention centers.  

More immediately, governments must end 

the use of privately-run detention facilities. 

Ending collaboration with profit-driven 

entities will remove incentives to jail more 

migrants in inadequate conditions. 

Fundamentally, governments around the 

globe must prioritize the rights and dignity 

of migrants at every stage of the 

immigration process. 

  

https://www.sentencingproject.org/app/uploads/2022/10/Immigration-and-Public-Safety.pdf
https://www.sentencingproject.org/app/uploads/2022/10/Immigration-and-Public-Safety.pdf
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Conclusion 
In an evolving global landscape, new 

migration flows will inevitably emerge. 

This report suggests that a transnational 

perspective can shed light on harmful 

responses to migration and contribute to 

the humane reception of asylum seekers 

and other migrants consistent with human 

rights and obligations in international, 

regional, and national laws. Key takeaways 

include: 

 Despite variations in legal frameworks 

and policies, the lived experiences of 

migrants seeing protection in the U.S. 

and EU are similar in striking ways. 

 The U.S. and EU detention systems hold 

tens of thousands of migrants seeking 

protection, often in private or remote 

facilities that are far from public 

scrutiny and access by family and 

lawyers. 

 The U.S. and EU detain asylum seekers in 

ways that disregard international, 

European, and U.S. laws; in each place, 

laws on the books often fail to act as 

effective barriers against arbitrary and 

prolonged detention as well as abuse 

within facilities. 

 Complex political dynamics – including 

partisan politics, regional relationships, 

and discrimination – shape immigration 

policy in both contexts, and are moving 

the U.S. and EU toward increasingly 

expedited asylum procedures that rely 

on detention. 

 Migrants in the U.S. and EU similarly 

face long periods of detention, often 

lasting months and in some cases years. 

 The U.S. and EU both subject those in 

search of protection to prison-like 

facilities that are rife with abuse, poor 

living conditions, and insufficient 

medical care. 

 In the U.S. and – even more so – in the 

EU, “de facto” detention is a growing 

phenomenon, circumventing laws 

meant to limit detention and 

contributing to a lack of oversight and 

accountability. 

 In each system, asylum seekers lack 

access to lawyers and face tremendous 

legal obstacles to winning release and 

advocating to improve their conditions; 

other acts of resistance to challenge 

detention such as hunger strikes and 

other forms of solidarity are common 

across contexts. 

 Regardless of where it happens, 

immigration detention violates 

migrants’ rights and dignity; 

community-based programs provide an 

effective alternative to replace 

detention. In the meantime, detention 

should be limited to exceptional cases 

and comport with international human 

rights standards. 

This report underscores the urgent need to 

end the use of detention, strengthen legal 

safeguards, increase transparency, and 

establish robust mechanisms for 

accountability to ensure the fair and 

dignified treatment of migrants. 


