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I. INTRODUCTION

“My children and I still carry tremendous pain from the years that we were forcibly separated

by the U.S. immigration system. I hope that sharing my experience with the Inter-American

Commission will help bring attention to the many parents and others who have suffered

because of where we are from.”

 — Dixie Gallardo Aldana, client of UCLA’s Immigrant Family Legal Clinic 

The borders of the United States are governed by laws and policies that are rooted in racism,
causing profound harm to Black, brown, and indigenous migrants in the Americas today.
Recent U.S. policies—like Title 42[1] and “Remain in Mexico”[2]—have received significant 
attention. But the racism of these laws is nothing new. 

For nearly a century, the U.S. has used laws governing its borders—specifically federal entry
and reentry laws—to criminalize the movement of people. Initially passed in 1929, the U.S.’s
illegal entry and reentry laws—now codified at 8 U.S.C. §§ 1325 and 1326— are the most
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prosecuted federal crimes today. Rooted in a history of racism, these laws still impact tens of
thousands of migrants every year, the overwhelming majority of whom are from Mexico and
Latin America.

This white paper lays out how the U.S.’s criminalization of migration in Sections 1325 and 1326
is racist in both motivation and impact, violates Inter-American human rights jurisprudence,
and should be proactively addressed by the Inter-American Commission on Human Rights
(“IACHR”).

Initially passed in 1929, the U.S.’s illegal entry and reentry laws—
now codified at 8 U.S.C. §§ 1325 and 1326— are the most 

prosecuted federal crimes today. Rooted in a history of racism, 
these laws still impact tens of thousands of migrants every year, 
the overwhelming majority of whom are from Mexico and Latin 

America.

II. HISTORY: BORDERS, CRIMINALIZATION, AND RACE

A. Borders have been marked by racism throughout American history.

Borders, criminalization, and race have been entangled from the beginnings of U.S. history.
The U.S.-Mexico border has its roots in racist sentiment against Native Americans and
Mexican peoples;[3] as then-senator John C. Calhoun stated, creating and maintaining this
physical divide was crucial to ensuring that “[o]urs… is the Government of a white race.”[4]

U.S. citizenship laws were likewise discriminatory from the start.[5] But it wasn’t until 1882,
with the passage of the Chinese Exclusion Act, that Congress first passed legislation
governing who could enter the United States in a manner clearly motivated by a desire to
exclude an entire racial group.[6] Though it began by targeting Asians, immigration law
evolved to restrict numerous racial or social demographics that were considered undesirable.
[7] Congress achieved these objectives through quotas, tests, and outright bans.[8] Numerous
immigration laws relied on racist beliefs—including the Undesirable Aliens Act of 1929, which
first made entry and reentry into the United States a federal crime.[9]

B. The racist origins of the U.S.’s federal entry and reentry laws.

The 1929 Undesirable Aliens Act was a legislative effort aimed at reducing Mexican
immigration.[10] “Expert” eugenicists, who testified before Congress, painted Mexican people
as having a “predisposition to criminality, feeblemindedness, insanity, and a propensity for
disease, illness, and physical disability.”[11] This new Act balanced racist objectives of
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preventing “contamination of American family stocks by alien hereditary degeneracy”[12] with
economic concerns about imposing a quota that would restrict businesses’ ability to exploit
Mexican laborers. As the solution, Congress arrived at criminalizing entry and reentry: Latine
people crossing the border could be criminalized, marginalized, deported, and kept from
becoming permanent residents while leaving the door open for necessary labor.[13] 

Just over 20 years later, the criminalization of migration first enshrined in the Undesirable
Aliens Act was reenacted through the McCarran-Walter Act.[14] The atmosphere in which the 
1952 codification passed was also abundant with anti-Latine rhetoric, slurs, and goals. It came
three months after the introduction of Senate Bill 1851, nicknamed the “Wetback Bill.” That
law sought to prosecute those who sheltered undocumented immigrants as a way of dealing
with the Mexican migrant “problem.”[15] Accusations of both social and biological inferiority 
justified these laws.[16]

III. PRESENT: FEDERAL ENTRY AND REENTRY

A. Sections 1325 and 1326 criminalize migration.

Migration to the United States continues to be criminalized. Section 8 U.S.C. § 1325 penalizes
first-time border crossing “at any time or place other than as designated by immigration
officers.” Section 8 U.S.C. § 1326 criminalizes re-entering the country following a removal
order. Generally, immigration law in the United States is treated as a civil matter.[17] But 
criminal convictions—including for illegal entry or reentry—can lead to long prison sentences,
prevent migrants from securing lawful status (including asylum), and may form the basis of
deportation proceedings for those already residing in the country.[18] Criminal convictions may
also trigger mandatory detention in immigration prisons while migrants await removal
hearings, even after their criminal proceedings have concluded.[19]

B. Federal entry and reentry laws disparately impact Latine people.

Illegal entry and reentry are the most prosecuted federal crimes in the United States today,
with tens of thousands of people charged every year.[20] The overwhelming majority of those
subject to criminal prosecution under these laws are Latine.[21] In 2022, 17,106 people were
prosecuted for entering the United States: 3,436 were charged for first-time entry[22] and
13,670 people were charged for re-entering.[23] Ninety-three percent of those prosecuted
under Section 1325 and 96% of those prosecuted under Section 1326 in 2022 were Latine.[24]

Mexican migrants are particularly impacted: 75% of those charged under Section 1325 and
over 72% of those charged under Section 1326 in 2022 were Mexican nationals.[25] And while
the law doesn’t mandate incarceration, Latine people are more likely to be sentenced to
prison when charged under Section 1326; indeed, they accounted for 99 percent of people
sentenced for illegal reentry in 2021.[26]

Black, brown, and indigenous migrants, particularly those from Mexico and Latin America,
also disproportionately suffer the harms of these laws in ways not captured by numbers
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alone. Latine people are apprehended by federal and non-federal agents, many of whom
cannot communicate with those arrested in Spanish, indigenous, or other non-English
languages.[27] If criminally prosecuted, migrants may spend years in federal prison before
being transferred to immigration custody.[28] Conditions in immigration facilities are deeply
inhumane, dangerous, and sometimes deadly.[29] 

Representatives from groups across the Americas present testimony before the IACHR on March 7, 2023 at 

UCLA (Photo by Bryan Giardinelli, Breathe New Winds Photography)

Federal entry and reentry convictions are also a central driver of family separation at the
border. A combination of racist history, proximity to the U.S.-Mexico border, and racially
targeted law enforcement has led Latine children to be disproportionately impacted by
family separation and its harms.[30] During the Trump administration, the U.S. government
used Sections 1325 and 1326 as a “legal justification” for separating Black, brown, and
indigenous parents from their children.[31] Parents facing an illegal entry or reentry
prosecution are held in criminal custody before their proceedings; because minors are not
subject to prosecution under these laws, children are sent elsewhere.[32] Parents and children
can be detained in facilities hundreds of miles apart with no information about when they can
be reunified.[33] The Trump administration used this reality to charge thousands of parents
with Sections 1325 and 1326 for the explicit purpose of tearing them away from their children
under its so-called “zero tolerance” policy, a practice that drew significant public backlash.[34]

While this policy is no longer in effect, the harm of family separations continues to this day.
Straying from campaign platforms, the Biden administration has continued to separate
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families at the border and backed out of talks about compensating migrants for the harms
they faced for separations that occurred during the Trump administration.[35] 

Black, brown, and indigenous migrants will continue to suffer as long as the U.S.’s federal
entry and reentry laws remain in effect. Dixie Gallardo Aldana, who testified before the
Commission on March 7, 2023,[36] is a Guatemalan woman who came to the U.S. seeking
safety, but was instead prosecuted for illegal reentry and separated from her 12-year-old son.
Her story, along with the tens of thousands of others whose lives have been upended by
these racist laws, provide the most compelling proof of the need for the Inter-American
Commission’s intervention.[37] 

C. The federal entry and reentry laws’ racism has not been adequately addressed by U.S.
law.

Not only do Sections 1325 and 1326 violate international human rights law, as discussed
below, but they have also been challenged in American courts for violating domestic law.
Since September 2020, courts have decided more than 20 challenges filed by legal
advocates across the country attacking the constitutionality of federal entry and reentry
laws.[38] All but one of these challenges failed, with courts holding the demonstrated evidence
of racism in these statutes as irrelevant or insufficient.[39]

As these racist laws continue to operate at the U.S.-Mexico border, 
the Inter-American Commission has an important role to play in 

holding the U.S. accountable for the ongoing harm these statutes 
cause to Black, brown, and indigenous migrants in the Americas.

A single case has acknowledged the discriminatory intent and impact of these laws. In United
States v. Carrillo-Lopez, a district court judge struck down Section 1326 for violating the
Constitution’s guarantee of equal protection.[40] The judge addressed the racist history which
gave rise to the law as well as its current effects to find Section 1326 unconstitutional. The
compelling evidence forced even the U.S. government to concede that the federal illegal
reentry statute disparately impacts Latine people;[41] yet the government persisted in trying to
preserve the law. It appealed the decision to the U.S. Court of Appeals for the Ninth Circuit,
which reversed the lower court in May 2023, holding that the federal illegal reentry statute is
valid.[42]

With no other court having found the illegal entry or reentry laws invalid as of this writing,
migrants remain subject to criminal prosecution under Sections 1325 and 1326. As these
racist laws continue to operate at the U.S.-Mexico border, the Inter-American Commission has
an important role to play in holding the U.S. accountable for the ongoing harm these statutes
cause to Black, brown, and indigenous migrants in the Americas.

7



IV. EXAMINING ENTRY AND REENTRY LAWS UNDER INTER-AMERICAN HUMAN
RIGHTS STANDARDS

Sections 1325 and 1326 violate Inter-American human rights law. The American Declaration of
the Rights and Duties of Man (“Declaration”) recognizes rights relevant to migrants, including
Latine people who seek asylum at the U.S.-Mexico border. As an Organization of American
States (“OAS”) member state and party to the OAS Charter, the U.S. is bound by the human
rights law set forth in the Declaration.[43] 

Federal illegal reentry and entry laws violate multiple human rights protected under the
American Declaration, including Equality Before the Law (Article II), Liberty and Protection
from Arbitrary Arrest (Articles I, XXV), Asylum (Article XXVII), Due Process (Article XXVI),
Fair Trial (Article XVIII), and Family (Articles V-VII). In the following sections, we examine how
these rights are implicated by Sections 1325 and 1326. 

A. Article II: Equality Before the Law

The right to equality under Article II of the Declaration requires that a state’s practice or law
not be “based on racial motives.”[44] If a state practice depriving a group of their rights is in
place “mainly owing”[45] to a group’s physical characteristics and the fact that they belong to
a specific group, it will be considered a discriminatory action.

An act can be discriminatory even if the wording of the law or policy “is or appears to be
neutral.”[46] Even when it is not possible to prove discriminatory intent, a state’s action violates
this right if the law has discriminatory “disproportionate impact.”[47] Either is independently
sufficient to establish a violation of the right to non-discrimination, and both intent and
impact are present and can be demonstrated in the case of Sections 1325 and 1326.[48]

We submit that an analysis of discriminatory intent should include a historical analysis to
contextualize the original motivation of these laws. As described above, the criminalization of
migration under Sections 1325 and 1326 is rooted in racial subjugation and exclusion.[49] Given 
the explicit eugenicist origins of these laws, the violations of rights flowing from the
application of these laws are inextricably tied to an individuals’ race.

Furthermore, Sections 1325 and 1326 have an overwhelmingly discriminatory
disproportionate impact, as the vast majority of those criminally prosecuted are Latine.[50]

Thus, these laws are discriminatory in violation of Article II of the Declaration. The violations
of other fundamental rights caused by the application of these laws should be understood in
this context. 

Additionally, States are obliged “to adopt positive measures to reverse or change
discriminatory situations that exist in their societies that prejudice a specific group of

8



persons.”[51] There have been no meaningful steps taken by the U.S. government to reverse or
change these laws, despite its obligation to do so.

Representatives from groups across the Americas present testimony before the IACHR on March 7, 2023 at 

UCLA (Photo by Bryan Giardinelli, Breathe New Winds Photography)

B. Articles I and XXV: Liberty

Article I of the Declaration protects the right to liberty, while Article XXV protects individuals
from arbitrary arrest. These rights require “immigration policies that are premised on a
presumption of liberty.”[52] Specifically, the Inter-American Commission on Human Rights has
stated that “immigration violations ought not to be construed as criminal offenses,”[53] and
that “a violation of immigration law can never be equated to a violation of criminal laws that
warrants the use of the State’s punitive authority.”[54] But Sections 1325 and 1326 do precisely 
this: they impose criminal sanctions—including sentences of imprisonment of up to 20 years
—for entering the United States without authorization.

 The Inter-American Court of Human Rights[55] has likewise found that criminal detention for
migration was arbitrary: “imposing a punitive measure on an immigrant who reenters a
country in an irregular manner subsequent to receiving a deportation order cannot be
considered [a] legitimate purpose.”[56] This is precisely the class of individuals subject to
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criminal prosecution under Section 1326. The incarceration of migrants convicted under
Sections 1325 or 1326 is thus arbitrary in violation of the right to liberty as protected by the
Declaration.

The Inter-American Commission on Human Rights has stated that 
“immigration violations ought not to be construed as criminal 

offenses,” and that “a violation of immigration law can never be 
equated to a violation of criminal laws that warrants the use of the 

State’s punitive authority.” But Sections 1325 and 1326 do 
precisely this: they impose criminal sanctions—including 

sentences of imprisonment of up to 20 years—for entering the 
United States without authorization.

C. Article XXVII: Asylum

The right to asylum under Article XXVII of the Declaration requires that every person have
the right to “seek and receive” asylum in accordance with “international agreements” and
“the laws of each country” in which asylum is sought. Both these criteria must be satisfied for
this right to exist.[57]

The Commission has recognized the right to seek and receive asylum under international law,
taking into account the protections established in the Convention Relating to the Status of
Refugees 1951 and the 1967 Protocol Relating to the Status of Refugees.[58] Under U.S.
domestic law, all people who are at a land border, port of entry or physically present in the
United States are entitled to seek asylum.[59] Those who meet the legal criteria are granted
asylum.[60]

The right to seek and receive asylum in the U.S. is protected under Article XXVII of the
Declaration. Yet Sections 1325 and 1326 subject to criminal prosecution people entering the
United States, including those with legitimate claims for asylum. This criminalization prevents
individuals from accessing their right to seek and receive asylum, as many are unable to
access asylum procedures in prison or are deported before asylum hearings can take place.[61]

Prosecuting individuals under Sections 1325 and 1326 thus violates Article XXVII of the
Declaration. 
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D. Articles XXVI, XVII, and V-VII: Due Process, and the Right to Family Life and Rights of
Children 

The rights to family life and to due process are also implicated by the criminalization of
migration under Sections 1325 and 1326. Articles V, VI, and VII of the Declaration give every
person the right to protection of family; to establish a family and to receive protection
thereof; and recognize the right to special protection, care, and aid for all children, as well as
women during the pregnancy and nursing period. Articles XVIII and XXVI protect the rights
to fair trial and due process, respectively. In proceedings that can lead to deportation, the
Commission has required that States balance their concern for general welfare with the
fundamental rights of migrant families such as the right to family life and the rights of
mothers and children.[62] This includes providing an opportunity for an individual’s rights to be
duly considered before deportation.[63] Where a violation occurs because the State does not
balance these interests, the State will also be responsible for an independent violation of due
process if it does not provide an effective remedy.[64]

Sections 1325 and 1326 separate families, as a criminal conviction will result in adult family
members being separated from their children to serve their sentences in federal prisons.[65]

The criminal proceedings, which are often a precursor to the deportation of parents, do not
take into consideration or provide opportunities for migrants to testify to the family and
children’s best interests.[66] This violates the rights to family life and special protection of
children. Additionally, there are no clear judicial mechanisms available to migrants to
challenge these violations of their rights or pursue a remedy, which results in a further
violation of their rights to due process and a fair trial. These practices violate Articles V, VI,
VII, XVIII, and XXVI of the Declaration as interpreted by the Commission.

The history and current impact of the U.S.’s criminalization of 
federal entry and reentry is fundamentally incompatible with 
international human rights law. Reforming migration in the 

Americas must center racial justice and reckon with the structural 
racism in laws like Sections 1325 and 1326. 

V. RECOMMENDATIONS

The history and current impact of the U.S.’s criminalization of federal entry and reentry is 
fundamentally incompatible with international human rights law. Reforming migration in the 
Americas must center racial justice and reckon with the structural racism in laws like Sections 
1325 and 1326. The Inter-American Commission can and should address the criminalization of 
migrants at the U.S.-Mexico border. We urge the Commission to start with the following 
actions:
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1. Conduct a working visit to the United States to observe Section 1325 and Section 
1326 proceedings and meet with individuals in federal criminal and immigration
detention convicted of these crimes.

2. Publish a report based on these observations with a focus on U.S. federal criminal
entry and reentry laws as a key issue of immigration and racial justice in the Americas.

3. Formally condemn family separation, mistreatment of migrants at the border, and
the racist history and current racist impacts of federal entry and reentry laws in the
Commission’s recommendations to the U.S.

4. Recommend that the United States review its laws which criminalize migration,
including Sections 1325 and 1326, and employ all necessary means, including
repealing, to ensure compliance with Inter-American standards.
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