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IN THE DISTRICT COURT OF JOHNSON COUNTY, KANSAS 

CIVIL COURT DEPARTMENT 

    

HODES & NAUSER, MDs, P.A., on behalf 

of itself, its patients, physicians, and staff; 

TRACI LYNN NAUSER, M.D.; TRISTAN 

FOWLER, D.O.; and COMPREHENSIVE 

HEALTH OF PLANNED PARENTHOOD 

GREAT PLAINS, on behalf of itself, its 

patients, physicians, and staff, 

) 

) 

) 

) 

) 

) 

) 

) 

 

 Plaintiffs, 

 

) 

)           
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Division No.  12 
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KRIS KOBACH, in his official capacity as 

Attorney General of the State of Kansas; 

STEPHEN M. HOWE, in his official 

capacity as District Attorney for Johnson 

County; MARC BENNETT, in his official 

capacity as District Attorney for Sedgwick 

County; MARK A. DUPREE SR., in his 

official capacity as District Attorney for 

Wyandotte County; SUSAN GILE, in her 

official capacity as Executive Director of the 

Kansas Board of Healing Arts; JERRY 

DEGRADO, D.C., in his official capacity as 

President of the Kansas Board of Healing 

Arts; and JANET STANEK, in her official 

capacity as Secretary of the Kansas 

Department of Health and Environment, 
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) 

 

 Defendants. )  
 

EXPERT DISCLOSURE AND REPORT OF NADIA N. SAWICKI , J.D., M.Bioeth 

Pursuant to K.S.A. 60-226(b)(6), NADIA N. SAWICKI , J.D., M.Bioeth makes the 
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BACKGROUND AND QUALIFICATIONS 

1. I am a legal scholar who specializes in torts, health law, and bioethics. My academic 

work primarily addresses subjects including the law’s role in shaping the informed consent 

process; tort law regarding patient decisionmaking; and the state’s role in enforcing ethical norms 

in medicine.   

2. In 2000, I received a bachelor’s degree, magna cum laude, in biomedical ethics from 

Brown University. In 2004, I received a J.D., cum laude, from the University of Pennsylvania Law 

School and a master’s degree in bioethics from the University of Pennsylvania School of Medicine. 

Since then, I have researched and taught topics in torts, health law, constitutional law, health 

justice, and bioethics. 

3. Since 2009 I have taught at the Loyola University of Chicago School of Law, where 

I am currently the Georgia Reithal Professor of Law. I am also the Co-Director of the Beazley 

Institute for Health Law and Policy. Previously, from 2007 to 2009, I was the inaugural George 

Sharswood Fellow in Law and Bioethics at the University of Pennsylvania Law School.  

4. I am the author or co-author of more than 35 articles, essays, and book chapters on 

my areas of expertise relating to tort law, health law, and bioethics. More than fifteen of my articles 

relate specifically to informed consent and/or law regarding patient decisionmaking.  

5. Since 2019, I have served as an Advisor to the American Law Institute on its new 

section on Medical Malpractice in the Restatement Third of Torts, which includes sections on 

informed consent. 

6. I am currently co-editing the tenth edition of one of the leading health law 

casebooks— Hall et al., Health Care Law and Ethics—and am the lead editor for the chapter on 

medical liability.  
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7. My opinions are based on my education, training, research, attendance at and 

participation in professional conferences, and review of relevant literature.  

8. My curriculum vitae, which sets forth my experience and credentials more fully, is 

annexed hereto as Exhibit A.  

FACTS AND OPINIONS TO BE EXPRESSED AND THE BASIS AND REASONS 

FOR THEM 

 

I. Summary of Opinions 

9. The history and development of the tort law doctrine of informed consent 

demonstrates its foundation in two core principles. First, that the fundamental purpose of informed 

consent is to protect patients’ bodily integrity, their right to control their bodies, and their right to 

make decisions about their own bodies. Second, that the physician’s duty to make disclosures 

sufficient to secure a patient’s informed consent is grounded in negligence standards, which rely 

significantly (and under the common law of Kansas, exclusively) on the medical standard of care.  

10. I have reviewed the challenged restrictions, K.S.A. §§ 65-6701, 65-6708–15 (the 

“Kansas Woman’s Right to Know Act” or “WRTK Act”) and the most recent amendment, H.B. 

2264. It is my opinion that they are fundamentally inconsistent with the core principles of informed 

consent that courts have consistently articulated over decades: protecting patients’ bodily 

autonomy by requiring physicians to disclose the medically material and accurate information 

about the risks and benefits of a proposed health care treatment and its alternatives.  

11. Accordingly, viewed through the lens of common law, these laws are 

fundamentally inconsistent with the doctrine of informed consent, and cannot be considered to be 

representative of informed consent law or practice. 

II. Origin of the Informed Consent Doctrine 

12. Legal history demonstrates that judicial recognition of the right to bodily integrity 
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and the right to control one’s body in tort suits against physicians gave rise to the common law 

doctrine of informed consent, and that these values remained central to the development of 

common law informed consent disclosure duties. 

13. The principle of informed consent to medical treatment was first acknowledged as 

a basis for a legal claim in the late 1800s, when United States courts began to recognize that 

physicians who acted outside the scope of their patients’ explicit authorizations for particular 

treatments were liable for claims of trespass to person. The seminal cases described below were 

grounded in the principle that an offensive touching of the body without consent constitutes battery 

and enshrined the principle of bodily integrity in the modern concept of informed consent. 

14. In 1889, the high court of Maryland decided State v. Housekeeper.1 In that case, a 

man brought suit against two physicians for the death of his wife, allegedly caused by the negligent 

or wrongful removal of her entire breast, rather than only a tumor located in her breast. The 

husband claimed he did not consent to the removal of his wife’s entire breast. But the court, 

expressing the concerns about autonomy and self-determination that animated the development of 

the informed consent doctrine, held that the consent of the woman herself—not her husband—was 

required for the medical intervention to be performed. 

15. In 1905, the Minnesota Supreme Court decided Mohr v. Williams.2 Anna Mohr had 

consulted Dr. Williams complaining of pain in her right ear, and agreed to surgery for removal of 

a polyp and some small bones (ossicles) in her right inner ear. While Mohr was anaesthetized, Dr. 

Williams examined her left ear and determined it was in a more serious condition than the right; 

consequently, he surgically removed ossicles within Mohr’s left ear. The court concluded that the 

 
1 16 A. 382 (Md. 1889) 
2 104 N.W. 12 (Minn. 1905) 
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operation was “in every way successful and skillfully performed.”3 Mohr sued for assault and 

battery. The court found that Mohr had not consented to surgery on her left ear by consenting to 

surgery on her right ear. The fact that Mohr’s family physician was present at the surgery and 

assented to intervention on her left ear did not cure her lack of consent; the court held that her 

express consent to the particular treatment was required. The court stated that “every person has a 

right to complete immunity of his person from physical interference of others,” and concluded that 

Williams’ action constituted an unlawful “violent assault” despite the fact that his intent was to 

benefit the patient.4  

16. Just one year later, the Illinois Supreme Court decided Pratt v. Davis.5 Parmelia 

Davis suffered from epilepsy and sought treatment from Dr. Pratt. Davis and her husband agreed 

to a surgery in which Dr. Pratt intended “to loosen the head of the clitoris, to dilate and curette and 

operate for the laceration of the cervix of the uterus, and to put the rectum in repair.”6 After the 

surgery, however, Davis’s symptoms persisted, and she was admitted to Dr. Pratt’s facility a 

second time. During the second admission, Dr. Pratt anaesthetized Davis and operated on her 

again, removing her uterus and ovaries without her consent. Davis’s physical condition did not 

improve, and she sued Pratt in an action for trespass to the person. Dr. Pratt never claimed he had 

Davis’s consent to the second operation; to the contrary, he testified that Davis was “mentally 

unsound” and that he “deliberately and calmly deceiv[ed] the woman” in order to remove her 

ovaries and uterus “for [her] good.”7 The Court of Appeals rejected this conception of the 

healthcare provider’s authority to make decisions on behalf of his patient. Instead, it embraced the 

 
3 Id. at 13. 
4 Id. at 16. 
5 79 N.E. 562 (Ill. 1906) 
6 Pratt v. Davis, 118 Ill. App. 161, 169 (Ill. App. Ct. 1905), aff’d, 79 N.E. 562 (1906). 
7 Pratt v. Davis, 79 N.E. at 564. 
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principle of patient autonomy, stating that “the free citizen’s first and greatest right, which 

underlies all others [is] the right to the inviolability of his person, in other words, his right to 

himself.”8 It followed that a physician could not “violate without permission the bodily integrity 

of his patient.”9 The Illinois Supreme Court affirmed this decision, further cementing the idea that 

a patient’s interest in bodily autonomy takes priority over the judgment of others purporting to act 

in her best interest, except in certain emergency situations. 

17. In 1914, the high court of New York decided Schloendorff v. Society of New York 

Hospital.10 Mary Schloendorff had presented at a hospital with complaints about her stomach. A 

physician examined her and discovered a lump, but could not determine the nature of the lump 

without examining her under ether. Schloendorff agreed to an ether examination but explicitly 

objected to a surgical operation. While Schloendorff was anaesthetized, doctors determined that 

the lump was a uterine fibroid tumor and removed it surgically. Subsequently, Schloendorff 

developed gangrene and sued the hospital. In what is perhaps the most widely quoted summation 

of the right to bodily autonomy in medical treatment, Judge Cardozo wrote of the “trespass” to 

Schloendorff’s body: “Every human being of adult years and sound mind has a right to determine 

what shall be done with his own body; and a surgeon who performs an operation without his 

patient’s consent commits an assault, for which he is liable in damages.”11  

18. Each of these landmark cases illustrates that respect for bodily autonomy requires 

securing a patient’s affirmative consent to medical intervention. 

19. Notably, each of these foundational informed consent cases involved 

 
8 Pratt v. Davis, 118 Ill. App. at 166. 
9 Id. 
10 105 N.E. 92 (N.Y. 1914). 
11 Id. at 93. 
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nonconsensual medical interventions performed on women, which is unsurprising given the 

history of women’s subjugation to paternalistic medical practices. Courts articulating the earliest 

applications of the doctrine of informed consent explicitly acknowledged that neither husbands 

nor physicians could usurp a woman’s right to bodily autonomy, even when they were acting in 

what they believed to be her best interests. 

20. The next step in the evolution of informed consent doctrine took place in the mid-

twentieth century. While bodily integrity remained the core principle underlying the doctrine, 

informed consent law developed into its modern form when courts began to address cases about 

the type of information that patients need to make informed medical decisions. Because these cases 

were about the scope of the physician’s duty to disclose, rather than challenges to treatment in the 

absence of any consent, courts transitioned from viewing informed consent as a battery-based 

doctrine to a negligence-based doctrine. Accordingly, courts evaluated the scope of the physician’s 

duty by reference to customary standards of reasonable medical practice, and established 

negligence-based causation requirements for informed consent claims. 

21. Tort scholars writing about the history of informed consent consistently rely on 

three cases that exemplified and defined the new negligence-based framework, one of which was 

decided by the Kansas Supreme Court. 

22. A 1957 California case, Salgo v. Leland Stanford Junior University Board of 

Trustees, is commonly cited as being the first case to hold that physicians have an affirmative duty 

to disclose medically material facts before securing a patient’s consent to treatment.12 The case 

involved Martin Salgo, who was diagnosed by Dr. Frank Gerbode as having circulatory problems 

likely caused by a block in his abdominal aorta. Dr. Gerbode, a cardiovascular surgeon, ordered a 

 
12 317 P.2d 170 (Cal. App. 1957). 
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translumbar aortography (a procedure that was commonly used in the 1950s through 1970s and 

involves puncturing the aorta through a patient’s back to inject contrast material), which was 

performed by another surgeon, Dr. Ellis, at Stanford Hospitals. Salgo suffered paralysis in his legs 

as result. Salgo claimed he received inadequate information about potential side effects of the 

procedure. The evidence demonstrated that Dr. Gerbode explained to Salgo that he would be 

anesthetized and material would be injected into his aorta, followed by x-rays, but that he “did not 

explain all of the various possibilities [to Salgo] of the proposed procedures.”13 Dr. Ellis, prior to 

the surgery, gave a similar explanation, but both physicians admitted that “the details of the 

procedure and the possible dangers therefrom were not explained.”14 In reviewing the trial court’s 

jury instructions, the appellate court held that “a physician violates his duty to his patient and 

subjects himself to liability if he withholds any facts which are necessary to form the basis of an 

intelligent consent by the patient to the proposed treatment.”15 The court also emphasized that the 

physician has some degree of discretion in making these disclosures. Later cases throughout the 

country would build on this recognition that physicians must disclose accurate information about 

the risks and benefits of a procedure when obtaining informed consent, subject to professional 

discretion. 

23. Three years later, the Kansas Supreme Court decided Natanson v. Kline.16
 Irma 

Natanson sought treatment for breast cancer. She received radiation treatment following a 

mastectomy at the direction of her surgeon, Dr. Crumpacker. The radiation treatment, which was 

performed by Dr. John Kline, “destroyed” Natanson’s entire chest, skin, cartilage and bone, and 

 
13 Salgo v. Leland Stanford Jr. Univ. Bd. of Trustees, 317 P.2d 170, 173 (Cal. App. 1957). 
14 Id. at 181. 
15 Id.  
16 350 P.2d 1093 (Kan. 1960). 
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the skin, flesh and muscles beneath her left arm and ribs of her left chest were so burned that they 

became necrotic.17 Natanson filed a negligence suit, claiming that although she had consented to 

the radiation procedure, Drs. Crumpacker and Kline failed to warn her that the treatment involved 

great risk of bodily injury or death. Because this was a case of first impression in Kansas, the court 

engaged in an extensive analysis of the issue, relying on both legal scholarship and case law from 

other jurisdictions spanning back to 1932. It concluded that “Anglo-American law starts with the 

premise of thorough-going self determination,”18 which in turn establishes a patient’s right to 

decline medical treatment. The court framed the issue as being grounded in duty-based principles 

of negligence, and notably distinguished this informed consent claim from claims of battery where 

there has been no consent to treatment. It held that, when securing a patient’s consent to treatment, 

a physician generally has a legal duty to disclose “the nature of the ailment, the nature of the 

proposed treatment, the probability of success or of alternatives, and perhaps the risks of 

unfortunate results and unforeseen conditions within the body. . . .”19
 The scope of this duty is, 

however, limited to “those disclosures which a reasonable medical practitioner would make under 

the same or similar circumstances,” and is subject to some degree of professional discretion, as 

long as the basic informed consent disclosure requirements are met.20
 The Kansas Supreme Court’s 

adoption of a physician-based reasonableness standard gave rise to modern informed consent 

doctrine’s reliance on the standard of care to define the scope of the physician’s disclosure duty. 

24. Overall, the Natanson approach built on the earlier battery cases in recognizing that 

having information to make medical decisions is critical for retaining autonomy over one’s body. 

 
17 Id. at 1097. 
18 Id. at 1104. 
19 Id. at 1106. 
20 Id. 
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It established that a more robust understanding of consent requires doctors to go beyond simply 

getting a patient’s permission to treat them, but also to provide the patient with accurate 

information about medical risks and benefits based on a “reasonableness” standard that aligns with 

accepted medical practice. For more than a decade, this physician-based standard grounded in 

customary professional practice was the law in the majority of U.S. jurisdictions. 

25. In 1972, another influential and widely cited case, Canterbury v. Spence, offered 

an alternative perspective on the scope of the informed consent disclosure duty.21
 It held that the 

patient’s right of self-determination shapes the duty to disclose, and that doctors in the District of 

Columbia have a duty to disclose information that would be material to a patient’s decision. It 

defined a risk as material as when “a reasonable person, in what the physician knows or should 

know to be the patient’s position, would be likely to attach significance to the risk or cluster of 

risks in deciding whether or not to forego the proposed therapy.”22 

26. Today, approximately half of U.S. jurisdictions, including Kansas, rely on the 

physician-based standard of care described in Natanson. Approximately half of states instead 

define the scope of disclosure by reference to the patient-based standard described in Canterbury. 

27. There is a benefit to the tort doctrine of informed consent having developed 

incrementally by way of common law over more than a century. Courts are able to assess specific 

instances of patients seeking treatment, identify professional standards of care relating to risk 

disclosure, evaluate which medical risks and benefits would be material to a reasonable patient, 

and reserve flexibility based on professional discretion. As professional norms and medical 

techniques evolve, courts can and should incorporate them into the common law of informed 

 
21 464 F.2d 772 (D.C. Cir. 1972). 
22 Id. at 787.  
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consent to the extent they further the patient’s right to bodily integrity and self-determination. In 

contrast, when a legislature steps in to mandate specific disclosures that physicians must make to 

all patients seeking a procedure, regardless of the patient’s needs or interests, the legislature may 

be mandating disclosures that are not recognized as medically relevant under any reasonableness 

standard by either doctors or patients. Particularly when legislation targets only one type of 

medical procedure and does not apply uniformly to all treatment contexts, such legislation may 

bear no resemblance to bona fide informed consent requirements that truly support bodily integrity 

and personal decisionmaking. 

III. Modern Informed Consent Doctrine and Judicial Rejection of Attempts to Expand 

the Scope of Disclosure 

 

28. While U.S. jurisdictions are almost evenly split in defining the scope of the 

disclosure duty (as between the physician-based standard and the patient-based standard), courts 

in all jurisdictions agree that there is a fundamental duty to disclose, at the very least, accurate 

information about the patient’s diagnosis and prognosis, the risks and benefits of the proposed 

treatment, reasonable alternatives to the proposed treatment and the risks and benefits of those 

alternatives, and the consequences of no treatment.23 

29. In accordance with traditional elements of a negligence cause of action, courts 

require that a patient in a successful informed consent action demonstrate that (1) their physician 

breached a duty to disclose a material medical risk associated with a procedure; (2) that a 

reasonable patient would more likely than not have opted not to undergo the procedure had they 

 
23 See Nadia N. Sawicki, Modernizing Informed Consent: Expanding the Boundaries of Materiality, 2016 UNIV. 

ILL. LAW REV. 821, 831 (2016). 
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known of the undisclosed risk; (3) that the patient suffered a compensable physical injury as a 

result of her decision; and (4) that the patient’s injury was in fact caused by the undisclosed risk.24 

30. The disputed issue in the vast majority of modern informed consent cases is the 

substantive scope of the disclosure duty in the first element.25 

31. With very rare exceptions, courts have concluded that the physician’s duty only 

extends to disclosure of medically material facts—that is, facts about the medical risks and benefits 

of the treatment being proposed, and not other types of information. This standard is consistent 

with the practice of reasonable physicians and the recommendations of the American Medical 

Association.26 

32. Courts hearing informed consent claims have consistently declined to expand the 

substance of the physician’s disclosure duty beyond medically material risks and benefits. 

33. For example, patients have argued that clinicians must proactively disclose 

information about themselves and their credentials, such as years of experience or professional 

history, even when a patient has not asked. These arguments have generally failed; the only cases 

in which patients have seen success are ones where the patient independently requested such 

information and the physician fraudulently misrepresented their credentials. 

34. To the extent the Kansas statute, at K.S.A. § 65-6709(a)(1), requires providers to 

disclose information about themselves—including, inter alia, the year they received a medical 

degree, the date their employment at the facility began, past discipline or loss of clinical 

privileges, and whether they are a Kansas resident—these required disclosures are inconsistent 

with the common law of informed consent. 

 
24 Id. at 829. 
25 Id. 
26 Id. at 833–34. 



 

 13  

 
 

35. Patients have also argued, in “ghost surgery” cases, that informed consent requires 

the same clinician who explains the risks and benefits of a procedure to actually perform the 

procedure. Most courts that have considered these claims have rejected them, as a Kansas court 

recently recognized.27 

36. To the extent the Kansas amendment, at H.B. 2264 § (1)(c)(1), requires the same 

clinician to both counsel a patient and provide a medication abortion using mifepristone, it is 

inconsistent with the common law of informed consent. 

37. Courts hearing tort cases have furthermore rejected claims that the physician’s duty 

to secure informed requires disclosure of information about non-medical factors such as the 

medical procedure’s implications for a patient’s financial or legal interests. 

38. To the extent the Kansas statute, at K.S.A. § 65-6709(b), requires disclosure of 

information that relates to the patient’s financial or personal interests—including, inter alia, the 

availability of medical assistance benefits, contact information for adoption services, child support, 

and loss of state or federal benefits—these disclosures are inconsistent with the common law of 

informed consent, which requires disclosure only of medically material information. 

39. Several courts have explicitly rejected claims that the informed consent duty 

requires disclosure of statements about the ethical and philosophical status of a fetus. In reaching 

this conclusion, courts have pointed to the fact there is no scientific or medical consensus that these 

statements are material medical facts.28 

40. In Acuna v. Turkish, the Supreme Court of New Jersey rejected a plaintiff’s claim 

that her abortion provider had a duty to inform her, prior to the procedure, that abortion ends “the 

 
27 Acord v. Porter, 475 P.3d 665 (Kan. App. 2020). 
28 E.g., Acuna v. Turkish, 930 A.2d 416 (N.J. 2007). 
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life” of an “existing living human being.”29
 Recognizing that the “underlying basis for the doctrine 

of informed consent” is “a patient’s right of self-determination,”30
 the court found that only 

medical information that a reasonably prudent person in like circumstances would have considered 

was necessary for informed consent. Although the court ostensibly applied a patient-based 

standard of materiality, it also relied on the medical standard of care in defining the scope of the 

disclosure duty, noting that the disclosure requested by the plaintiff is “certainly not the 

professional norm within this State,” and that the plaintiff had offered no evidence that even a 

small minority of physicians make such disclosures. The court stated emphatically that “[u]nder 

the doctrine of informed consent, the knowledge … sought from [the physician] cannot be 

compelled from a doctor who may have a different scientific, moral, or philosophical viewpoint 

on the issue of when life begins,” and that the common law does not require a physician to inform 

a pregnant patient about the “living” status of an embryo.31 

41. In Doe v. Planned Parenthood Chicago Area, a court similarly rejected a plaintiff’s 

claim that informed consent requires disclosure that an abortion procedure “would terminate the 

life of a second patient, a living human being as a matter of biological fact.”32
 The court described 

the patient’s argument—namely, that the health care facility and its providers have a legal duty to 

disclose something other than their own scientific viewpoint—as “border[ing] on contrivance.”33
 

It noted that “[n]o court, regardless of where it sits, has found a common law duty requiring doctors 

to tell their pregnant patients that aborting an embryo, or fetus, is the killing of an existing human 

being.”34 

 
29 Id. at 405, 412. 
30 Id. at 414. 
31 Id. at 420.  
32 956 N.E.2d 564, 568 (Ill. App. 2011). 
33 Id. at 573. 
34 Id. at 572 (emphasis in original). 
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42. To the extent that the Kansas statute, at K.S.A. § 65-6709(b)(5), requires disclosure 

that abortion will terminate the life of “a whole, separate, unique, living human being,” it is 

inconsistent with common law informed consent doctrine. 

43. To the extent that the Kansas statute, at K.S.A. §§ 65-6709(a)(4), (a)(5), and (b)(6), 

requires descriptions of the development of the embryo and fetus, it is inconsistent with the 

common law informed consent doctrine. 

44. Inherent in the doctrine of informed consent is the principle that the physician must 

disclose information that is medically and scientifically accurate. A physician who presents 

information that is inaccurate or inconsistent with what reasonable medical professionals believe 

to be true could be liable in malpractice. 

45. To the extent that the Kansas WRTK Act and H.B. 2264 require disclosure of 

information that is inaccurate, false, or inconsistent with medical evidence, it is fundamentally 

inconsistent with common law informed consent doctrine and, furthermore, actively undermines 

patients’ ability to exercise the right to autonomous medical decision-making. To my knowledge 

and belief, the vast majority of the medical community has concluded that medication abortion is 

not reversible, and that abortion does not cause an increased risk of breast cancer. 

46. The Kansas WRTK Act and H.B. 2264 are also inconsistent with the informed 

consent doctrine in that they speak to liability but do not address two causation-related elements 

of an informed consent claim (or, indeed, any negligence claim). Tort cases lay out a bright line 

for what a plaintiff claiming an informed consent violation must prove. First, the plaintiff must 

demonstrate that the information a physician failed to disclose would have caused a reasonable 

patient to make a different decision (causation in fact, as judged by an objective standard). Second, 

the physical injury the plaintiff suffers must be caused by the specific risk that the physician failed 
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to disclose (proximate cause or scope of liability). For example, if a provider fails to make a state-

required disclosure that abortion increases the risk of breast cancer, a plaintiff can only recover in 

an informed consent action if they develop breast cancer, and can recover only damages associated 

with the physical injury of breast cancer. 

47. Departing from this bright line doctrinal approach, the materials published by 

Kansas pursuant to K.S.A. § 65-6710 state that “any physician who performs an abortion upon a 

woman without her informed consent may be liable to her for damages.” Likewise, H.B. 2264 § 

1(h) states that a physician who violates the amendment’s informed consent requirements for 

medication abortion may be liable for damages. To the extent that Kansas law suggests that liability 

would be imposed in the absence of proof of causation in fact and proximate causation, as 

described above, this liability regime is fundamentally inconsistent not only with the common law 

of informed consent, but also with the foundational principles of negligence. 

48. The Kansas amendment is also inconsistent with informed consent doctrine in that 

it permits claims to be brought by parties who have not suffered a physical injury as a result of 

physician non-disclosure. H.B. 2264 asserts that physicians who provide mifepristone without 

complying with H.B. 2264’s requirements, including its disclosure requirements, may be subject 

to civil damages in a lawsuit brought by the “father of the unborn child.” In contrast, under the 

common law, informed consent safeguards against the violation of a patient’s own right to medical 

self-determination, and does not provide a cause of action for anyone other than the injured patient 

or their legally appointed guardian, unless the patient is deceased. 

IV. Kansas’s Abortion Disclosure Laws Are Fundamentally Inconsistent with the 

Common Law Doctrine of Informed Consent 

 

49. The historical origins and modern development of informed consent law 

demonstrate that the purpose of informed consent is to protect patients’ bodily integrity and right 
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to medical self-determination. The common law standard that has developed over time establishes 

that physicians have a duty to disclose medical risks and benefits related to a proposed procedure. 

In jurisdictions like Kansas, the scope of the required disclosure is tied to the professional standard 

of care of reasonable physicians. And even in patient-centered jurisdictions, disclosures are limited 

to those that are medically material, which requires physicians to rely on their medical expertise 

and professional knowledge. 

50. To the extent that the history and development of informed consent in common law 

informs the scope of permissible state regulation of medical practice, Kansas’s WRTK Act and 

H.B. 2264 are inconsistent with the well-established principles of informed consent. 

51. First, Kansas’s WRTK Act and H.B. 2264 create disclosure obligations that far 

exceed the scope of disclosure required under the common law of informed consent in the United 

States.  

52. They require disclosure of information that goes far beyond the medical risks and 

benefits of abortion and its alternatives, whereas common law limits informed consent disclosures 

to medically material information about the proposed treatment. In fact, they require disclosure of 

several pieces of information that courts in other jurisdictions have expressly rejected as falling 

outside the common law requirements of informed consent—for instance, disclosure that “abortion 

will terminate the life of a whole, separate, unique, living human being.” 

53. Kansas’s WRTK Act and H.B. 2264 also require disclosure of information that may 

not be material or relevant to a reasonable patient’s medical decisionmaking and eliminate any 

opportunity for professional judgment or discretion. Consistent throughout the historical and 

modern common law of informed consent are the principles that disclosures be material to patient 
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decisionmaking, and that physicians maintain discretion in determining what information to 

disclose and how depending on their patient’s unique needs. 

54. Even more egregiously, Kansas’s WRTK Act and H.B. 2264 require disclosure of 

some information that, based on my knowledge and belief, has been rejected as scientifically 

inaccurate by the medical community as a whole. The common law of medical malpractice and 

informed consent demands that physicians disclose only information that is factually accurate and 

supported by the medical and scientific community. 

55. Second, Kansas’s WRTK Act and H.B. 2264 create disclosure obligations that are 

inconsistent with the physician-based standard of disclosure that has been the law of Kansas since 

1960 and that relies on the standard of care of reasonable medical professionals. It is my 

understanding that the information providers are required to deliver under Kansas’s WRTK Act 

and H.B. 2264 is not the standard of care practiced by reasonable physicians in the United States.  

56. Third, Kansas’s WRTK Act and H.B. 2264 appear to impose liability on physicians 

for breach of informed consent without requiring plaintiffs to prove causation, a fundamental 

element of any negligence claim. 

57. Finally, Kansas’s WRTK Act and H.B. 2264 permit recovery for breach of 

informed consent by parties who have not suffered physical injury, and whose rights to bodily 

autonomy and self-determination have not been violated, which is inconsistent with informed 

consent law’s definition of injury. 

58. It is my opinion that Kansas’s WRTK Act and H.B. 2264 are fundamentally 

inconsistent with the common law doctrine of informed consent and cannot be considered to be 

representative of informed consent law or practice. 
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Member, Legal Committee, Unrepresented Patients Project for Illinois (2017 – present) 
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Co-Chair, Law Affinity Group, American Society for Bioethics and the Humanities (2013 – 2018) 
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United States District Court for the Eastern District of Pennsylvania, Philadelphia, PA 

Law Clerk, Honorable J. Curtis Joyner (2004 – 2005) 

Participated in case management; conducted legal research; drafted bench memos, orders, and 
opinions in civil cases (including habeas corpus petitions). 

 

Pennsylvania Health Law Project, Philadelphia, PA 

Edwin V. Sparer Fellow (2002 – 2003) 

Represented clients seeking Medical Assistance benefits before the Pennsylvania Department of 
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