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CHAPTER 6. THE INEVITABILITY OF LIVING CONSTITUTIONALISM

“[T]he great body of American constitutional law cannot be found in the
written instruments, which we call our constitutions; it is unwritten, in
the constitutional and legal acceptation of the term, and is to be found in
the decisions of the courts and the acts of the National and State
legislatures, constantly changing with the demands of the popular will.”

-- Christopher G. Tiedeman (1890)

We know where cougars come from. Every cougar comes from a mother cougar and a
father cougar, each the product of a mother cougar and a father cougar of its own. It’s cougars all
the way down, back to the start of cougarhood. But where do our constitutional principles come
from? How did they come to be what they are? What makes it the case that they have the contents
and relative weights that they have?

A reminder: The constitutional principles that interest us now—“fundamental”
constitutional principles—do not come from the constitutional text. In the words of the largely
forgotten nineteenth-century scholar Christopher Gustavus Tiedeman, the ‘“fundamental
principles” that make up our law “cannot be found in the written instruments.”! To be sure, some
constitutional principles might be codified in the text. Suppose the text says straight out that
“shoemakers are due special regard.” And suppose too (as is surely true) that fundamental
principles of our constitutional law invest the meanings of the constitutional text with substantial
legal force. If the bearing of other applicable legal principles is even close to equal, this particular
fundamental principle plus this particular stretch of text will jointly yield a new, “derivative,”
constitutional principle—a principle that demands partiality to cobblers. Many derivative
constitutional principles owe their existence, in part, to the ordinary or original meaning of the text

in this way. But fundamental principles do not. Fundamental principles lie behind or underneath



the text. They’re what give legal significance to the meanings that are encoded in the text, and to
other things besides—things such as intentions of those who authored the text, stable practices that
have arisen under it, and values with which the American people have invested it.
“Grundgedanken” in German, they are “the basic ‘modes of thought” which lie behind the actual
rules of law posited in statutes or evolved by the juristic writers, and which, though not expressed,
nevertheless g[i]Jve shape and form to the rules.”? Where do fundamental constitutional
principles—the most basic building blocks of constitutional content—come from?

Long jurisprudential tradition would sort answers into two big buckets. Positivists believe
that fundamental principles are determined or constituted by some kinds of practices or actions,
beliefs or attitudes by some classes of persons. In currently favored philosophical jargon,
fundamental principles are “grounded in” certain facts about what certain people have said and
done and believed.? Anti-positivists (known more familiarly as natural law theorists) believe that
the principles are grounded not in the contingent, messy, changing practices of legal communities,
but in God’s everlasting will or in timeless truths about the nature of human beings and what is
required for their flourishing.** Legal positivists view fundamental constitutional principles as
akin to social norms, word meanings, and norms of fashion, as those things are understood by most
or all social scientists. They are grounded in human practices and thus necessarily change over
time—maybe a little, maybe a lot, maybe for the good, maybe not. Legal anti-positivists view
fundamental constitutional principles as akin to moral principles, as those are understood by most
people. They are grounded in truths about human beings (or rationality, or agency, or the like)

and are constant across time and space.

* This is not true of all modern anti-positivists, including Mark Greenberg. I hope to leave town with a more accurate
formulation here of the difference between positivist and anti-positivist thinking on the question that motivates this
chapter.



This chapter introduces, elaborates, and defends the positivist picture. Because a positivist
account of law is inescapably dynamic (by which I mean only “not static,” not “changing fast),
this chapter is also, most notably, a case for the inevitability of living constitutionalism. But
“living constitutionalism” has meant many things to many people. What meaning should we
embrace?

I observed at the start of last chapter that almost everybody is a pluralist about
constitutional fundamentals, and that what has been needed is a coherent and plausible account of
their workings, in particular an account of how plural fundamentals deliver singular rules. Broadly
speaking, the same is true, if to a lesser degree, about living constitutionalism. A generation ago,
the eminent constitutional theorist Sandy Levinson could fairly observe that “the notion of a living
Constitution—especially when coupled with developmental or evolutionary notions—is one of the
central metaphors, not to say clichés, of American constitutionalism. It is hard to find anyone who
is truly willing to reject it.”> Today, while most theorists continue to endorse some form of living
constitutionalism, proponents of what Scalia enthusiastically pronounced the “dead Constitution”
are no longer rare or well concealed.® One major reason is that the living constitutionalist account
has been left vague and unstructured. “While a number of observers have asserted that the
Constitution is an evolving document,” one scholar complained several decades before Levinson
wrote, “we have never been told much more than that. The concept of the ‘living Constitution’ has
never been explained in detail so as to indicate how far it goes and what it means.”” Although our
collective understanding has improved somewhat in the generations since, that smart people persist
in proclaiming the Constitution “a living, breathing document” is some evidence that we have a
considerable distance still to travel.® (The document is not alive and doesn’t breathe.) For anybody

“who ventures into the ‘Living Constitution’ debate,” a leading scholar of religion fairly observed,



it remains a thorny challenge “to identify with reasonable precision just what it is that one is
defending or debunking.”’

The task for this chapter is to do better. Once again, my aim is not to introduce and defend
a radically novel account of the development of constitutional law over time. It is to make clearer
what claims about the living character of the Constitution or of constitutional law are being
defended and why they warrant our confidence. It’s to explain in what ways or by what
mechanisms constitutional content is aptly described as “living.”

Here’s how the chapter progresses. I'll first outline the affirmative case for the claim that
our fundamental principles change as relevant actors change their embrace or acceptance of them.
That case proceeds mostly by drawing on what we know (or think we do) about other social
phenomena, such as word meanings and social norms. Although the explanation I first offer will
leave out many details, it will be more than adequate to shift what lawyers call the burden of
production to the anti-evolutionists.

The chapter turns, accordingly, to consider several objections to the evolutionary
account—objections related to the account’s inherent uncertainty, to its interaction with textual
provisions for formal amendment, and to the implausible or unappealing speed of change that it
supposedly counsels. After finding these counterarguments to organicism wanting, the chapter
turns attention to two cutting-edge theories of constitutional content and adjudication that
conspicuously reject the organicism that this chapter espouses: Professor Adrian Vermeule’s
natural law “Common Good Constitutionalism,” and the positivist “Original-law Originalism” of
Professors Will Baude and Steve Sachs. Both are elaborate, carefully argued-for theories advanced
by leading constitutional scholars—possibly the three most influential conservative constitutional

theorists of their generation. I cannot engage them fully in a long book that pursues an affirmative



agenda of its own. But precisely because each of the two accounts rejects the living
constitutionalism that organic pluralism advances even while sharing some of organic pluralism’s
other salient commitments (its insistence on a rich plurality of fundamental principles that
collectively determine rules, in the case of Vermeule; its firm embrace of a positivist theory of
content, in the case of Baude and Sachs), they should be examined to assess whether either surfaces
challenges that cause the organic, evolutionary account of multiple fundamental principles
meaningful trouble. I believe that they don’t and will explain why not.

After our encounters both with Vermeule and with Baude and Sachs, I hope that all the
following propositions will strike you as highly probable: a mass of principles lies at the foundation
of our constitutional law, collectively shaping the constitutional rules; positivism is the right basic
account of law; and our principles necessarily change over time, thereby ensuring that our rules do
too. I’m tempted to end this chapter there. Organic pluralism is a big theory comprised of many
elements. This one book, thick as it is, will not work out all the details. But one important topic
still calls for deeper exploration: what role the American people have in grounding our
fundamental constitutional principles and thus in driving the organic change of our constitutional
rules over time. Sorting out the relative roles of judges, legislative and executive officials, and the
sovereign people in grounding our principles is, to my eyes, the toughest puzzle that confronts the

organic account. I’ve left it to the chapter’s end.

Language, Manners, Fashion, and Law
We’ll turn to constitutional principles momentarily. Let’s start with word meanings. In
English, the word “dog” refers to a domesticated carnivorous mammal known to science as Canis

familiaris. The word “cat” refers to a different domesticated carnivorous mammal known to



science as Felis catus. Why does “dog” mean Canis familiaris rather than Felis catus? Why does
it mean anything at all? This is an exceptionally difficult question to nail down with precision.'®
But it’s not hard in broad outline. As noted earlier (Chapter 3), linguists and philosophers of
language widely agree that meanings are not intrinsic properties of words but are determined by
social-linguistic practices—patterns of use, communal dispositions, relations to a body of
inferences that members of the linguistic community make. Put simply, the English word “dog”
means dog because of the practices of English speakers.

I am going to introduce a vocabulary to capture the wholly uncontroversial idea that the
meaning of a word depends on or is determined by linguistic practices: “grounding.” As
philosophers increasingly use the term, grounding is a relationship of metaphysical determination
by which more fundamental facts or entities explain, non-causally, less fundamental ones.!! What
explains the fact that copper is highly conductive, and wood is not? What makes it the case that
iron is hard, and mercury is liquid? Macrophysical properties (such as conductivity, hardness,
elasticity, and solubility) are grounded in microphysical properties (such as molecular structure
and type of atomic bond). What explains sensations such as pain and mental states of belief and
intention? Most neuroscientists and philosophers of mind believe that mental phenomena are
grounded in physical, neurochemical states of the brain. I will adopt the grounding idiom without
further defense. It allows us to say that the meanings of a word in a natural language are grounded
in patterns of the word’s use by members of the linguistic community. Put the other way around,
usage of a word grounds its meaning.

Notice how much these statements leave out! They say nothing about the patterns of use
that matter or whether the usage of each member counts the same, or even about what this

grounding relationship consists in or “how it works.” What they do is to assert that certain



phenomena at one level of reality or existence, or in one domain of discourse, are related to certain
phenomena at another level or in another domain, such that the former explain or are responsible
for the existence of the latter. The lower-level phenomena make the higher-level phenomena what
they are.

Shift now from words to social norms. Greeting norms vary widely across cultures:
handshake, fist bump, air kiss, bow, and more. Funerary norms vary, too. In the West, one ought
to wear black to a funeral. Most Hindu and East Asian communities wear white. Brazilian
Catholics wear purple. Among the Akan people of Ghana, close family members wear red. Why,
in Japan, ought one to bow yay deep and for just so long? No god or statute has decreed it. What
makes it the case that you ought to wear black to a funeral in Des Moines, white in Delhi, purple
in Rio, red in Kumasi? Nothing about the intrinsic, natural, or symbolic properties of the colors
themselves. It’s all about social practices—people’s behaviors and beliefs. Social norms in any
given community are grounded in practices and attitudes of members of that community.

Which practices and attitudes? Is there a norm against cheating on one’s taxes (or one’s
spouse) if and only if everybody in the community reliably conforms to it? Surely that is far too
demanding. But what then? Is a supermajority required? A bare majority? A majority or
supermajority of all members of the community, or only of some influential or important subset?
Must the members who matter truly conform, or is it enough that they believe they should conform
and feel guilty when they don’t, or that they claim to conform and publicly criticize nonconformity
by others? These are difficult questions. Theorists of social norms have not settled on definitive
answers. But the basic claim that social norms depend on shared practices and attitudes (in a
fashion that the relatively new language of “grounding” aims to capture) is among the field’s most

widely accepted. 2



Grounding talk is not a linguistic convention alone; it is accompanied by a convention for
graphically representing the grounding relationship: a vertical arrow pointing upward connecting
the grounding phenomena and the grounded phenomena. These relationships are displayed in
figure 6.1. I use the term “practices” capaciously to embrace a potentially broad range of behaviors
and accompanying mental states, such as believing and stating that the standard a norm captures
is normative, using it to guide and justify one’s own conduct, criticizing oneself and others for

deviance, and so on.

Macrophy-smal Mental Word meanings Social norms
properties phenomena
Microphysical Neurological Practices of the Practices of the
properties states linguistic group social group
Figure 6.1:
Grounding

The positivist punchline is predictable. Law is a social phenomenon. Like other social
phenomena, it is grounded in acts and associated mental states of people. Principles, the
fundamental normative elements in a legal system, are made what they are by the practices of real
people accepting, promoting, and reasoning from them. For common lawyers in the seventeenth
century, “the period in which modern notions of law took shape,” the legal philosopher Gerald
Postema explains, “the law in its fundament was understood to be not so much ‘made’ or

‘posited’—something ‘laid down’ by will or nature—but rather, something ‘taken up,’ that is, used



by judges and others in subsequent practical deliberation.”!?

Judges take up principles when
deciding constitutional disputes, members of Congress take up principles when debating proposed
legislation, the President takes up principles when issuing executive orders and when signing or
vetoing legislation, the People take up principles when engaging in jury nullification or when
petitioning Congress for a redress of grievances. Once taken up, a principle is further embedded
in the law to the extent that the rules, decisions, and actions that they were taken up to support
remain recognized law. Principles and the rules they collectively determine make up the fabric of
the law. The more a principle is taken up by the relevant actors, and the more that subsequent
legal decisions rely upon and reinforce the principles or the decisions they are understood to
underwrite, the more secure is the principle’s status as a legal norm of the system. The legal
philosopher Rolf Sartorius put things loosely but not inaccurately when describing the fundamental
principles of a legal system as those that are “embedded in or exemplified by numerous
authoritative legal enactments: constitutional provisions, statutes, and particular judicial
decisions.”!*

The paradigmatic speech act that grounds and embeds a constitutional principle is a
majority judicial opinion that invokes a principle as a reason or basis for a constitutional ruling.
By invoking a principle of separation of powers as a basis for its ruling on presidential immunity
from prosecution, Chief Justice Roberts’s opinion for the Court in Trump v. United States both
reflected the majority’s judgment that the principle was already a principle of our law and

embedded that principle in the law a little more firmly.!"

Same too when Justice Kennedy’s
majority opinion in Citizens United invoked the supposed principle that government may not

restrict speech based on the speaker’s corporate identity: the judgment both expressed a belief that

that principle already enjoyed constitutional status and served to help to make it so.'® Acts of rule-
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or practice-following in varied contexts have this dual character. Your use of a word to
communicate a concept both reflects your belief that the word already does communicate that
concept and, because word meaning is grounded in patterns of use, reinforces the conventional
connection between word and meaning. Judges take up legal principles as grounds for legal
judgments and in so doing embed them further into the law. Principles are much like trails: “They
continually change—widen or narrow, schism or merge—depending on how, or whether, their
followers elect to use them.”!” When you walk on a trail believing it’s a trail, you thereby trailize
that stretch of ground just a little bit more.

The weights of principles, like their contents or contours, are brought about by legal actors
taking them up and deploying them in legal reasoning and decision-making. Weights are relative
to one another and are given by what members of the legal community say about them and how
they use them. They are also conferred, as it were, by battle—by the rules that are adjudged
victorious, and thus made so, when principles press in opposing directions. Weights conferred in
this manner will be rough at best (not 12 or .68, but slight, moderate, weighty, very weighty, or
nearly conclusive) and change in organic fashion that is usually gradual. A principle’s relative
weight ebbs and flows, much as its contours constrict and expand.

Figure 6.2 depicts the rudiments of the dynamic just described: how our constitutional rules
(the decisive content that we seek in litigation) are determined by the collective legal force of
fundamental constitutional principles that are grounded in the practices of legal actors
(quintessentially but not exclusively judges). Because the practices change over time (notice the
timeline on which they ride), the principles that they ground change and thus so do the rules.
Constitutional rules are inescapably subject to evolutionary change—‘gradual, incremental,

undirected, emergent and driven by natural selection among competing ideas.”!®
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Constitutional rules

[ ) ® Figure 6.2: Grounding
of rules in practices,
A A via principles

Y

Does this verbal account, and the accompanying graphic, leave out detail? Of course it
does. Plenty. How many takings up of a principle are necessary for the takings up to succeed?
What if an act that purports to take up an existing principle really makes up a new one? Must the
taking up of a principle be explicit, or can a principle be taken up implicitly? What is the grounding
force, if any, of concurring judicial opinions or dissents? What if judges systematically take up
different principles, one from another? What if the People’s principles differ from the judges’?
What if battles between and among principles yield no consistent weights but a smorgasbord of
conflicting ones? These are good and fair questions, and more could be added. I have answers to
some of the questions but not all, and I like some of the answers I have but not all. I’ll put off the
most difficult until the chapter’s end, after first raising and beating back objections that target any

organic account along the lines I have already laid out, regardless of how the details might get
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filled in. No sense in trying to complete the entire blueprint while doubts remain about the basic
design. But before tackling challenges to that basic design, I’d like to elaborate on two aspects of
the organic account on offer.

To begin with, there is nothing special about the beginnings. It doesn’t matter whether the
initial taking up of a principle issued from a good faith but mistaken belief that the principle was
already embedded in the law or from a self-conscious act of creation. Social phenomena must
originate somehow. New words are sometimes self-consciously coined as neologisms, but much
more often arise via a gradual and mostly unconscious evolution from existing words. Either way,
all that matters is success. Same with principles. Right now (when I’'m writing these words and
also, later, when you’re reading them), the principles are what the principles are, some more crisp
and others more vague, each possessing the relative (rough) weight that it does, regardless of the
details of their genesis. The origins of a given principle might prove relevant to a theory of
adjudication (as will be discussed in Chapter 7), but not of content.

If all that matters for a principle is success, how much success a principle requires—how
much support from the legal community it demands—presents a hard problem. Three premises
triangulate its solution. First, a norm’s status as a principle of law does not require that it enjoys
anything approaching consensus support. H.L.A. Hart’s positivist theory does require near-
consensus. On his theory, all law traces back to what he termed an “ultimate rule of recognition,”
a convergent social practice among judges of following and accepting the criteria that validate
norms as legal.!® (Although Hart distinguished ordinary rules of recognition that operate within a
legal system from the single “ultimate” rule of recognition that grounds the whole thing, neither
he nor his commentators respect the terminological distinction religiously, often meaning to refer

to the ultimate, foundational rule even when dropping the modifier. Going forward, all references
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to the “rule of recognition,” in my voice or others’, will refer to the ultimate one.) According to
the standard reading of Hart, whenever the relevant officials (paradigmatically judges) fail to
converge on some putative “criterion of validity,” or whenever they agree that some criterion
“counts” but fail to converge on how it fits within the rule of recognition’s overall logic, the criteria
grounded in the rule are unable to perform their validating function.?’ As the legal theorist Charles
Barzun aptly encapsulates, “where there is no consensus, there is no law.”?! Some commentators
who are hostile to the possibility of distinctly legal principles have thought such consensus is
essential to positivism as such, and not only to Hart’s (leading) version.?? But that’s not so, as the
Australian philosopher C.L. Ten insisted decades ago when maintaining that an intelligible version
of positivism may tolerate “considerable disagreement among judges about what rules and

principles are embedded in the legal sources.”?

The foregoing sketch of the taking up and
embedding of fundamental legal principles comports with Ten’s wise dissent from Hartian
orthodoxy.>*

Second, as Ten suggests, disagreement about the principles can be considerable, but not
total. As principles continue to multiply and as acceptance or recognition of the principles
continues to fragment, legal content becomes less coherent and determinate until, at some point, it
ceases to exist. Third and lastly, while it is natural to want to find or describe that inflection point,
it’s sensible to resist the temptation. Whenever we believe that a lot of something is enough and
that a tiny bit isn’t, we are led to wonder where the line lies. The ancient Greek philosopher
Eubulides wondered just this back in Aristotle’s day, when noting that a single grain of sand
certainly is not a heap, that a million grains certainly is, and that there is no number of grains

between 1 and 1,000,000 that would seem to demarcate heapdom. Eubulides’s puzzlement over

how the addition or subtraction of a single grain could make the difference is known to history as
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the sorites paradox, from soros, the Greek word for “heap.” Philosophers have proposed a handful

of solutions but have converged on none.?’

I will have nothing new to say on this (literally)
millennia-old puzzle.

That’s enough for now. I’ll put further elaborations and explorations on hold lest my
admitted uncertainty about some details—important though they are—distract us from the prize.
The prize is a concise, intuitive account of how constitutional principles are grounded in legal
practices that makes positivism about legal principles as compelling as, and no more mysterious
than, positivism about word meanings or about social norms. While philosophers and other experts
in the relevant domains haven’t worked out all the details, the coarse-grainedness of their accounts
hasn’t forestalled widespread acceptance. Same here; we should not lose the forest for the trees.
Mores, fashion, the use of money, market prices, word meanings, rules of prescriptive grammar,
etiquette, games, religion—all are “the result of human action, but not of human design. They are

evolutionary phenomena, in the original meaning of the word—they unfold.”?® Constitutional

principles are just the same. They can no more be fixed in place than could King Cnut’s tides.

* %k 3k

Living Originalism?
As you can tell, I think it’s hard to feel neutral toward Vermeule’s natural law theory of
constitutional interpretation.” If that was your first encounter with his vision for twenty-first
century America, you’re likely now to feel either horrified or exhilarated. “I could take it or leave

it,” would be an odd reaction. Though I’m partly responsible for having stirred possibly strong

" You can’t tell that because I’ve omitted the section on Vermeule’s Common Good Constitutionalism for this
workshop. This section discusses Baude and Sachs. [I’ve included it not because their theory, Original-law
Originalism, is critical for my purposes but because the discussion is jurisprudentially interesting in its own right and
because the latter part of this section addresses whether the function that maps principles to rules is more complicated
than mere aggregation. That’s a hard and important question for organic pluralism. If you’re not interested in Baude
& Sachs and their take on Hartian positivism, jump to the bottom of p.69.
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emotions, I’d ask you to try to submerge them for the moment and to recall one thing we just
learned: natural law thinking can deliver either originalist or nonoriginalist theories of
constitutional content or adjudication. What about positivism?

It might seem that positivism necessarily delivers nonoriginalism because positivism views
legal fundamentals as grounded in human practices, and human practices are changeable; they
have changed since any “origin.” I admit to having hinted as much. But that’s just a little too
quick. Positivism as a general jurisprudential truth does not entail nonoriginalism as an account
of American constitutional content foday. Some form of originalism could be our law in 2027 (or
fill in the date) because our socio-legal practices in 2027 (ditto) make it so. A living
constitutionalist theory of content (as I use the phrase) is the idea that the law changes, even
without amendment, because it depends upon human practices that are incapable of being fixed.
An originalist theory of content maintains that our law, today, is determined by some facts about
the world at the time of ratification of the 1787 text or subsequent amendments. Living
constitutionalism would deliver originalism contingently if the current legal practices, picked out
by the right positivist theory, make the historical facts that originalists latch onto our law. In short,
positivism guarantees living constitutionalism, whereas living constitutionalism strongly biases
toward nonoriginalism but does not guarantee it. I’ll use the term “living originalism” for any
theory that ends up with an originalist account of content by way of living constitutionalist
premises.

Take public meaning originalism, the thesis that constitutional content is fully determined
by fixed communicative contents of the constitutional text. If somebody were to attempt a
positivist defense of that thesis, they’d end up maintaining, in broad strokes, that the law today is

whatever set of rules correspond to the original public meaning of the text because that’s the
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fundamental law-making test that relevant legal actors (paradigmatically judges) accept today.

Recall the brief syllogism introduced in Chapter 3 to represent the reasoning in United States v.

Heller, the landmark gun rights case:

P1

P2

In the United States, the original public meaning of the constitutional text, and it
alone, is the law (public meaning originalism);

The original public meaning of the Second Amendment was that Americans have
a constitutional right against the federal government to possess firearms for
personal use and defense, wholly apart from service in a militia (historical claim);

In the United States, Americans have a constitutional right against the federal
government to possess firearms for personal use and defense (constitutional rule).

I said then that the first premise was implausible as a bare postulate and therefore needed

argumentative support. Here’s how a positivist originalist might try to recruit H.L.A. Hart to

provide that support:

P1*

p2*

- C*®

In any legal system, the law is determined by the master rule that officials accept.
(Hartian theory of legal content)

In the United States, officials accept that the original public meaning of the
constitutional text, and it alone, is the law (empirical claim about contemporary
practices);

In the United States, the original public meaning of the constitutional text, and it
alone, is the law (public meaning originalism).

Because the conclusion of this second argument is the first premise of the first argument, if P1*

and P2* are both true, thus securing C*, then Heller’s holding, C, would stand on secure ground

too—at least if (contrary to the conclusion of most academic historians of the relevant periods) the

historical claim P2 were true.?” Of course, P1* can’t be merely postulated without support any

more than P1 could be, but let us suppose that Hart, or his followers, provide good arguments that

make P1* plausible or even compelling. The stumbling block is P2*. Knowledgeable

commentators widely agree that it is “not at all plausible” that practices of judges in recent

generations fit this public meaning originalist claim.?®
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But, as we’ve known as far back as Raoul Berger, simple public meaning originalism is
not the only originalist possibility. Professors William Baude and Stephen Sachs advance a
distinct account in the most sustained and jurisprudentially sophisticated effort yet to vindicate
constitutional originalism on terms that aim to be acceptable to current-day positivists. Baude and
Sachs are among our most astute and insistent constitutional theorists on the need for a theory of
constitutional content. The theory of content they offer—“original-law originalism”—provides
that “our law today is the Founders’ law, as lawfully changed.”?

Original-law Originalism

On the surface, original-law originalism differs from orthodox public meaning originalism
in two respects. First, the target of inquiry, the thing that really matters, is the original law, not the
original meaning—Iegal content, not communicative content. Maybe the former was determined
almost entirely by the latter, or maybe to a lesser extent than many of today’s originalists would
like. “This is a historical question,” Sachs emphasizes, “not one that can be answered with pure
theory.”*® Once they undertake that historical inquiry, Baude and Sachs end up concluding that
our original law was an amalgam of original meanings and intentions, and what the founding
generation understood to be “general principles” of law.>! While slanted toward original meaning,
this view of the original law is still unmistakably pluralist.

Second, our current practices do not provide that our law today is the law at the founding,
full stop. As a form of “inclusive originalism,” original-law originalism authorizes or requires
whatever changes to the law the original law authorized or required. What sorts of changes to the
original law were required or permitted at the founding is, again, a historical inquiry, not a
theoretical one.’> Baude and Sachs are (justifiably) confident that the original law permitted

judicial devices for resolving ambiguity and vagueness, and also a doctrine of stare decisis that
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enabled judges to reaffirm mistaken judicial precedents.>®> Beyond that, their minds are open. If
the Supreme Court originally held the power to change constitutional rules in the manner that
David Strauss believes they do today, then, Sachs concludes, America would have “a common-
law constitution” because that’s how “it was laid down in 1788.”34

Baude and Sachs’s major innovation lies not in the details of their theory of constitutional
content so much as in their defense of that theory. As bog standard positivists, they embrace Hart’s
idea that legal content traces back to a convergent social practice among judges (and possibly other
legal actors) of accepting law-validating criteria, the practice that Hart called the ultimate rule of
recognition.®> Because legal content depends upon this complex social practice, “American law
might be originalist in nature, but then again it might not. Which view is right depends on facts
about society today, not two hundred years ago.”*® This is unadorned living constitutionalism.
“Just as current practice could easily discard the law of the Founding,” Sachs acknowledges, “it
can also adopt the law of the Founding, notwithstanding earlier departures therefrom. The best
reading of our legal practices may be that we adhere to the law of the Founding today, whatever
the unusual course of history might show.”?” As it happens, Baude and Sachs conclude that our
current practices do make our law originalist, of the sort I just described. Because they end up at
originalism via a basal commitment to legal positivism and the living constitutionalism that
positivism entails, their original-law originalism is a version of what I’ve called living

originalism.

* Living originalism, as I’ve defined it, holds that our system is fundamentally one of living constitutionalism (because
positivism is true), but one that, contingently, delivers originalism (of a sort). The converse view is also possible: our
system is, at bottom, a form of original intentionalism (for reasons offstage) and the original intent was for judges to
develop rules and principles in accordance with changing social values. Jack Balkin’s version of originalism—what
he calls “framework originalism,” but introduced in a book entitled Living Originalism—takes this basic shape.
Balkin-style living originalism is the converse of Baude and Sachs-style living originalism. It reaches living
constitutionalism via a primary commitment to originalism.
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How do they manage that? How do Baude and Sachs arrive at any form of originalism
from a Hartian theory of legal content? Discerning a legal system’s ultimate rule of recognition is
a painstaking endeavor. Professor Kent Greenawalt’s “rough approximation” of the ultimate rule
of recognition in the United States ran over 400 words and required a long law review article to
explicate and defend.®® And even at that considerable length, Greenawalt acknowledged that his
effort was radically incomplete when it came to describing “standards of constitutional
interpretation.” Unless “aspects of the criteria of recognition are cast in the simple circular and
uninformative way that accepted standards of interpretation are part of the law,” Greenawalt
explained, “the ultimate criteria might stretch to volumes and require constant alteration with every
subtle shift in prevailing standards.”** Compared to Greenawalt, Baude and Sachs execute their
analysis on the cheap, moving quickly from Hart’s dry, technical vocabulary (of “rules of
recognition” and “criteria of validity”) to their own, folksier language. After rightly noting that
“Hart argued that legal rules are grounded in social rules,” Baude and Sachs promptly propose that
“[a] social rule of recognition is reflected in what one might call the legal system’s official story:
its shared account of the law’s structure and sources, which members of its legal community
publicly advance and defend.”*

And what is our current official story? Baude and Sachs’s first pass seems anodyne: “The
official story of American law rejects the idea of more than one Founding.”*' Americans believe
that our “legal system hasn’t yet departed (even a little bit) from the Founders’ law in the way that
the colonies threw off the British yoke or the states got rid of the Articles of Confederation.”*? It
is a story of continuity, without “revolutions in the law since the Founding” or “rupture in the
legal order.”* I will call this thin statement of the official story—that actors in the American

“legal system don’t acknowledge, and indeed reject, any official legal breaks or discontinuities
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from the Founding”**—the “impressionistic” version. In short order, Baude and Sachs put forward

a version that is a little more theorized and specific. The official story’s “key claim,” Sachs says,
is “that, at least at the level of our higher-order commitments, we accept claims of change only if
they’re ultimately rooted in the Founders’ law.”* Thus, Baude and Sachs conclude, “our system’s
official story is that we follow the law of the Founding, plus all lawful changes made since.”*
“Officially,” that is, “whatever law [the Constitution] made back then remains the law, subject to

”47 The “Founders’ law plus lawful

various de jure alterations or amendments made since.
changes” formula is the official statement of original-law originalism. It is also what I will call
the “formulaic” version of the official story. If the impressionistic and formulaic versions of the
story (“no revolutions” vs. “Founders’ law plus lawful changes”) strike you as equivalent, that’s
fine. All you need to see now is that the formulations are not identical; they are communicated in
different terms. You can imagine an ordinary person uttering something like the impressionistic
version of the official story; only a constitutional theorist would put things as the formulaic version
does (no shade).

That’s Baude and Sachs’s original-law originalism in brief. As with Vermeule’s common
good constitutionalism, my goal in introducing it is not to assess the theory on its own terms; it’s
to see whether it causes trouble for organic pluralism. Fortunately, it doesn’t.

If we attend only to the impressionistic version of our official story, it’s not a close call.
Organic pluralism maintains that there exists a rich plurality of principles at the ground floor of
our constitutional law. A random sample of the principles embedded in our law in the first quarter
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of the twenty-first century would include: “the principle of separation of powers, the principle
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of separation of church and State, the principle of colorblindness, the constitutional
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principle of human dignity, the principle of freedom of action for the States,”~ and countless
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others. Some of these principles may provide much as they did under the law at the founding or
at reconstruction. The contents, contours, and relative weights of others will have changed
considerably. As a result, some of our constitutional rules are different now than they were
generations earlier, and without regard to formal amendment. But few organic pluralists would
think that we’ve experienced “rupture” or “revolution.” Organic pluralists are fully on board with
“the official story of American law” that we have not undergone “more than one Founding.”*?
Nothing about the picture I’'m painting implies any “official legal breaks or discontinuities.” Even
the Reconstruction Amendments—often called “the second founding” in respect of the great
changes they wrought to our principles of federalism and of equality®*—were, as constitutional
amendments, paradigmatic lawful changes within the framework set by the law at the founding.*
Just like originalists, organic pluralists “don’t think that we’re living in a Fifth Republic, the way
the French do, but rather in the same Republic we started with.”>® It’s a legal regime that has
undergone formal change over time, and, like all else in the social world, informal change too.

So if original-law originalism causes difficulty for organic pluralism, the source of that
difficulty will be the formulaic version of the official story, not the impressionistic version. Here’s
a sketch of why one could conclude that the formulaic version does rule out the kind of organic
changes to our legal rules that I’ve been arguing for. Start, as Sachs does, with the Hartian

(133

distinction between “substantive rules,” which govern ordinary behavior, and “‘rules of change,’

which authorize alterations or amendments to the system’s existing rules.””’

An “important
consequence of having rules of change,” he explains, “is that, until something happens to trigger
those rules, everything that’s already in the system is supposed to stay the same. That’s what it

means to have rules of change: if the rules aren’t satisfied, there’s no change.”*® If we add the

supposition (far from a gimme, but to speed things along) that no rules of change that were part of
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our original law authorized organic change to our fundamental principles,® then the conclusion
follows that, because the organic changes aren’t legally authorized, they’re invalid and rules can’t
be built upon them.

But this obstacle to organic development of our fundamental principles rests on a
jurisprudential error. Hartian rules of change do not govern organic change of the criteria of
validity because the social practices (the practices that Hart dubs the ultimate rule of recognition)
that ground the criteria of validity are prior to the rules of change, and therefore not subject to their
governance. “[B]y their nature,” explained John Gardner, Dworkin’s successor (hence Hart’s too)
as Professor of Jurisprudence at Oxford, the ultimate rules of recognition “need not themselves
meet those criteria [of validity].”®® The ultimate rules that ground the criteria that, in Hart’s theory,

61 “No decision about what the

determine the law “are above the law, rather than part of it.
ultimate rule of recognition does or should recognize as law,” the late constitutional and legal
theorist Fred Schauer elaborated, “can be thought of as a legal decision, in the sense of a decision
dictated (or even guided) by legal materials.”?

The point is not limited to Hart exegesis. It’s a general truth about how legal systems work,
on a positivist conception. On any positivist view, the most fundamental (or “highest-order”) legal
norms—*‘criteria of legal validity,” nonderivative “constitutional principles,” what-have-you—are
prior to legal rules (including rules of change) and thus not subject to them. The most fundamental
legal norms “cannot themselves be considered either constitutional or unconstitutional. They just
are.”% Therefore, it’s not quite true that “if the rules aren’t satisfied, there’s no change.”® There
are changes according to the rules and also changes prior to the rules that help make the rules

despite not being “de jure alterations or amendments.” Law, for a positivist, and contra Sachs, can

never be “supposed to change only in law-governed ways,”® for the changes in beliefs and
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behaviors that ground changes in the fundamental principles that underpin the legal rules are prior
to law, thus not governed by it.

The legal historian Jonathan Gienapp thus stands on firm jurisprudential footing when
commenting that Baude and Sachs “misconstrue the primary ways in which constitutional law has
changed over the course of our nation’s history.”%® The greater part of constitutional change, he
concludes, “has resulted not from the application of the Founders’ own rules of change but as our
legal consciousness increasingly departed from that of the Founders—as we left the Founders’
legal imagination behind.”®” Because the fundamental constitutional principles are, in Schauer’s
apt terms, “necessarily pre-textual and extra-textual,” to believe they are governed by rules that
emerge, to any degree, from the text would be to commit a “logical error.”®

I would not accuse Baude and Sachs of committing a basic error of logic or jurisprudence.
To avoid one, however, the formulaic version of the official story must be modified. The necessary
modification draws on the now-familiar difference between purposive and organic change. Here’s
a stab: our official story holds that our law is the law at the founding, except as it has been changed
either formally, as authorized by law, or informally, in accordance with law’s natural evolution.
While this revision surely could be improved upon, it’s on the right track. It preserves and sharpens
the core insight from the intuitive version of Baude and Sachs’s official story—that “valid legal

claims [must] be somehow traceable to our system’s origins”®

—but is significantly more
plausible than their formulaic version. It accommodates diverse views about what qualifies as
“law’s natural evolution.” It satisfies Sachs’s reasonable condition that “the rules of change have

to have a certain amount of exclusivity or closure,””

without converting “certain amount” into
“complete.” And it makes his claim that, “in our system, explaining when something became the

law is an important part of establishing #ow it became the law, and in turn to showing that it
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became the law,””!

more consistent with Ted Olson’s uncontradicted observation, from two years
earlier, that in practice the Supreme Court had never asked for the birthdate of organic legal
change.”

Finally, if my proposed modification of the official story is more defensible than Baude
and Sachs’s formulaic version, it is also, once again, as friendly to organic pluralism as could be.
Organic pluralists believe that our current law is “ultimately rooted” in founding law, not in Baude
and Sachs’s sense that all changes have been authorized by law, but in the sense, even truer to the
arboreal image, that those changes have emerged from the organic development of law. In short,
although I don’t claim to be unbiased, it looks to me that the traveler who embraces original-law
originalism is likely to reach organic pluralism through the back door.”

Do Baude and Sachs themselves reach organic pluralism? Some of what they say suggests
they might. They acknowledge that general law ““is shaped by” practice, and that “its contours can
change as those practices change.”’* More strikingly, Sachs’s claim that “[o]ur law is what’s
currently required by the higher-order principles that we currently accept and defend,””” looks like
pure organic pluralism, save that their metaphors operate top-down, whereas mine are bottom-
up.’® Yet I'm certain that Baude and Sachs don’t think that they have arrived at organic pluralism.
Recall that what they call an official story is a legal community’s “shared account of the law’s

977

structure and sources. For them, “structure” performs significant work. “[OJur legal

conclusions typically come with complex legal justifications already attached,” Sachs

emphasizes.”®

[I]t matters greatly,” the pair contend, “why a court is doing what it’s doing, and
what kind of grounds it can cite in support.””® These observations are not controversial on their

face. But they lead to two ideas about the structure of our legal principles that threaten to cause

trouble for the account I’'m peddling.
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First, if “[t]he proper chain of justification is part of our legal rules,” Baude and Sachs
might think that a chain of justification is part of our legal principles t00.%° Insofar as judges
justify their taking up of the varied principles they do on grounds that the principles are the
founders’, then that justification becomes part of the principles themselves. Instead of “the
principle of separation of powers,” this argument would run, our law contains “the principle of
separation of powers because, and in just the way, that was the law at the Founding” It’s not “the
principle of colorblindness,” but “the principle of colorblindness because, and in just the way, that
was the law upon ratification of the Fourteenth Amendment.” Alternatively, the chain of
justification that Baude and Sachs highlight could manifest, not as complexly structured individual
principles, but as a hierarchy among principles. Principles of separation of powers, separation of
church and state, colorblindness and the like might be “high-order” principles, on this view, but
the principle that “our principles don’t change” occupies a “higher order.” In cases of conflict—
where we take up a principle believing, incorrectly, that it is as it was at the founding—it’s the
higher-order, founding-era principle that governs.

I find this first possibility—that our principles contain “because” clauses that limit or
qualify their force—highly doubtful for several reasons, most of which Baude and Sachs anticipate
and other critics have pressed.®! In point of empirical fact, most judicial speech acts that take up
principles do not expressly reference the principle’s supposed pedigree. When judges do justify a
principle by reference to its founding pedigree, it is often empty rhetoric intended to assuage
popular anxieties about judicial review, much as judges bend over backwards to deny that our
principles conflict even when their being in conflict must be obvious to the speaker.®? One should
not underestimate the degree to which the justices report their reasoning insincerely to mask the

judgmental aspects of judging that they fear would inflame counter-majoritarian anxieties among
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the populace. “[T]he difficulty with this place,” Justice Louis Brandeis once complained to a
colleague, “is that if you’re only fifty-five percent convinced of a proposition, you have to act and
vote as if you were one hundred percent convinced.”® Perhaps most importantly, while the
pretense that founding-era principles have remained constant is admittedly the dominant judicial
motif, it is nowhere near uniform. Justices do occasionally announce the truth that “constitutional
principles evolve through repeated interpretation and application by both state and federal
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courts. They proclaim that constitutional principles are subject to “evolution” and

”%5 on subjects from Congress’s commerce power to separation of powers to

“development
individual rights. They deem it “clear that constitutional principles of equality, like constitutional
principles of liberty, property, and due process, evolve over time.”®¢ And they announce that stare
decisis analysis requires courts to attend specifically to the “evolution of legal principle.”®’

None of this can be a surprise in a legal system that continues, unbroken, from the days of
Justice Holmes. The words of the Constitution “have called into life a being the development of
which could not have been foreseen completely by the most gifted of its begetters,” Holmes
declared for the Court in one of his most celebrated judicial passages. “[T]hey had created an
organism.” Questions of constitutional law, accordingly, “must be considered in the light of
our whole experience and not merely in that of what was said a hundred years ago.”%®

My strong sense that our current practices are less uniform than they appear to Baude and
Sachs also underwrites my response to the second possibility about the structure of our principles
that could be drawn from their observations: that our fundamental constitutional principles occupy
different levels, with some principles trumping others, and do not (or do not only) possess different

relative weights. This alternative goes lexical, reminiscent of Professor Fallon’s solution to the e

pluribus unum challenge. It contends, in effect, that the function that determines or makes rules
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from principles is not simple aggregation, as argued for last chapter, but hierarchical, like a
decision tree. I suspect that some readers of this book who find aspects of the account on offer
appealing but can’t shake their originalist leanings will already have been playing with some
variation on the idea that our ultimate rule of recognition is “if the original public meaning of the
text is clear, then that’s the law; if it isn’t, then the law is determined by the net weight of
principles.” Something like that could be, as I quietly flagged earlier.®® It is not impossible, and
I do not insist that it’s not actual. Compared to other pluralist (and “eclectic”) theories, organic
pluralism is distinctive in allowing for—and centering—aggregation, not in maintaining that
aggregation is all there is. Already, however, we have seen some strong reasons to doubt that true
lexicality does obtain in our system.

First, current Supreme Court doctrine furnishes clear counterexamples. As we saw in
Chapter 3 (“Bitter Bullets™), the Court has expressly abandoned the original meaning of the
Interstate Compact Clause on the ground that requiring congressional consent to all interstate
agreements (in accordance with the clause’s plain meaning) would be absurdly inefficient.”®
Similarly, the Court has held that states enjoy constitutional immunity from suits brought by in-
state citizens that allege violation of federal law despite the plain meaning of Article III’s
declaration that “[t]he judicial power shall extend to all cases . . . arising under . . . the Laws of the
United States,”®! and without any support from the text of the Eleventh Amendment, which speaks
only of suits brought “by Citizens of another State, or by Citizens or Subjects of any Foreign
State.”®? As the Court has tellingly acknowledged, its immunity doctrines are inconsistent with “a
mere literal application of the words of”” Article III or the bare “letter of the Eleventh Amendment.”
That’s okay because the meaning of the text doesn’t necessarily determine the law. “Behind the

words of the constitutional provisions,” Chief Justice Charles Evans Hughes wrote for a
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unanimous Court, “are postulates which limit and control.”®* Shifting from states to individuals,
Article IIT declares unequivocally that “[t]he trial of all crimes, except in cases of impeachment,
shall be by jury.”** Yet over half of all federal criminal trials are conducted without a jury.”
How? Because the Supreme Court has held that, despite “all,” the jury right does not apply to
“petty crimes” and that, despite “shall,” the right, when it does apply, can be waived. Based on
these and other examples, the constitutional historian Stephen Siegel has fairly concluded that “our
constitutional tradition countenances a variety of doctrines and government practices that depart
from clear and concrete constitutional command without the cover of a workaround.””®

Indeed, if any of our principles are truly lexically superior to all others, the most plausible
candidate is not any textualist or originalist principle but the principle of judicial precedent—
roughly, that a rule announced in a non-overruled Supreme Court decision has great legal force.
This principle is so weighty that one is tempted even to say that “what the Supreme Court has held
is the law.” Although that could be,” I'm disposed to think it a tad overstated. Commenting on
the Supreme Court’s decision in Dred Scott, Lincoln observed that “judicial decisions are of
greater or less authority as precedents, according to circumstances,” such as whether the decision
was unanimous, whether it has been reaffirmed, whether consistent with “legal public
expectation,” and so forth.”” If there remains any truth to these qualifications, then it is more

probable that even principles of judicial precedent are just extremely weighty than that they enjoy

" That precedents can be overruled is not incompatible with the possibility contemplated in the text. Principles of
content determine the contribution that judicial rulings make to legal content. Principles of adjudication (to be
discussed in Chapter 7) address whether and when courts may overrule mistaken judicial precedents, thereby changing
the law (even if changing the law back to what it once had been). I’d expect that principles that determine the
contribution that precedents make to legal content and sibling principles that determine when judges may or should
overrule precedents coevolve, which is to say that they reciprocally affect each other’s evolution. Important
discussions of the evolution of principles of stare decisis include Caleb Nelson, Stare Decisis and Demonstrably
Erroneous Precedents, 87 VA. L. REV. 1 (2001); Frederick G. Kempin, Jr., Precedent and Stare Decisis: The Critical
Years, 1800 to 1850, 3 AM. J. LEGAL HIST. 28 (1959).
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true lexical priority over all others. That’s why even Supreme Court precedents can be “overruled
in the court of history.”?

Second, we don’t need to assume that original meaning (or any other principle or factor)
has true lexical priority over the field to explain confident intuitions about what the law is when
the original meaning, original legal intentions, and consistent practice all align. That was the
lesson of Figure 5.3.

A third reason to be skeptical that our principles are arrayed in a neat hierarchy is the
deepest and most telling: lexical ordering of principles demands more convergence in the practices
that ground the mapping function than does aggregation, and more than we are likely to find in a
vast, complex, decentralized legal system such as ours. Hierarchical ordering requires more
underlying behavioral convergence than aggregation does in two respects: it requires more people
to agree, and it requires them to agree on more. The first point is a little subtle but also the less
important of the two; I’ve deposited it in an endnote for those interested.”® The second point is
unsubtle and crucial: if the function that generates rules from principles is lexical, legal actors
whose behaviors ground the function must agree not only on whether a consideration is a factor,
but also on where it fits in the ordering. That added level of coordination will often be the deal-
breaker.

Community stews are a thing. Irish stew, Mulligan stew, burgoo—they all come in
communal versions. Someone sets a pot simmering over an open fire, everyone tosses in a little
of what they have, usually vegetables or game, and in time the community has dinner. Community
cakes are not a thing. No community has a practice where some folks throw water and flour into
the oven with the expectation that other neighbors will toss in eggs, salt, perhaps some more flour,

and the outcome will be edible. Why the difference? Because stews, as aggregative dishes, can
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be produced by many hands and little coordination. Baking, a lexical operation, cannot be
executed successfully by many chefs freelancing. Hart’s system appears to require judges to
converge on a recipe in order for law to emerge. That’s a big ask. For forty years Dworkin
repeatedly objected that, given how much consensus the ultimate rule of recognition requires, and
given how much disagreement obtains, if Hart’s account of law were correct, “it would follow that
there is actually almost no law in the United States.”'®° That was an exaggeration but you get the
idea: if you’re depending on a large number of people to converge behaviorally on a structured
function, good luck.

Baude and Sachs get this. They understand that, on Hartian premises, our principles will
be structured in strict hierarchy only if the grounders (judges at a minimum, but not exclusively)
converge both on the principles and on their ordering. But they are undeterred, contemplating that
when we drill down deeper into our official story, we might discover “a more complex consensus,
in which the acknowledged criteria have various implicit or unstated exceptions.”!%!

I think that their hopes to unearth a more complex consensus will go unrealized. Recall
Justice Story’s disappointment at “the want of some uniform rules of interpretation, expressly or
tacitly agreed on by the disputants.”!%> Not only have we no reason to doubt Story’s sincerity (the
usual temptation of a treatise writer being to exaggerate the data’s conformity to the writer’s
views),!% but a diversity of interpretive approaches and jurisprudential assumptions is just what
one should expect from a disparate and divided polity—Federalist and Anti-Federalist,
slaveholding and free, agrarian and commercial—spread across a vast territory not yet blessed with
modern means of transportation and communication. Indeed, respected legal historians have
already objected that, when Baude and Sachs turn from our current official story to the original

law that our current story supposedly picks out, they consistently find much more consensus than
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existed. Professor Jonathan Gienapp contends that Baude and Sachs “minimiz[e] the depth of
early constitutional contestation” to such a degree as to “furnish an implausible account of
Founding-era law and legal rules.”!® Underscoring that “[d]issensus, not consensus, marked
Founding Era constitutionalism,”!% Professor Saul Cornell similarly objects that Baude and Sachs
rely “on an outmoded version of consensus history that serious scholars of the Founding Era
abandoned long ago.”!%

What was true of the founding is surely no less true of our day. To expect current practices
to arrange our fundamental principles or inputs into a tidy hierarchy—to imagine a thick and
nuanced “official story”—is, it seems to me, to place faith in an unrealistic degree of accord. In
our “imperfect world” of limited resources of time and intellect, the philosopher Nicholas Rescher
has argued, “a consensus among people, be it global or local in scope, international or familial, is
in general unattainable.”'”” I’m with Rescher. Given the persistence of “pervasive disagreement
..., [w]e must learn to live with dissensus—with pluralism in matters of opinion.” One thing that
a sustainable “intellectual and social order [that] can function effectively even in the presence of
dissensus” requires is that our politics and our ethics aim to tolerate and bridge differences. But
that’s not enough. It’s just as essential that our theories about what exists in the social world not
assume foundations that require a consensus that will not obtain. Original-law originalism, like

the Hartian positivism upon which it’s built, does not allow law to emerge out of dissensus.

Organic pluralism does. That is one of its signal virtues.

k %k 3k

Whither the People
I hope you find this chapter to have strengthened an intuitively plausible idea: that the

fundamental building blocks of our constitutional law are grounded in social practices much like
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word meanings, rules of grammar, social norms, and norms of fashion, and are inescapably
dynamic (by which is meant only “not static” or “incapable of being fixed in place,” not “changing
rapidly”). The most common objections lobbed at the picture of evolving fundamental
principles—that it is impossible to confidently date organic changes, that organic change renders
a provision for formal amendment moot or superfluous, and that an organic picture requires that
judges consciously update the law with a rapidity that is implausible and unappealing—fall flat.
The dominant conservative pluralist alternatives—Vermeule’s vision of fixed principles of natural
law, and the Baude and Sachs positivist original-law originalism—provide no reason to abandon
the organic pluralist model, if it is otherwise attractive.

But however compelling the view might be, it’s undeniably incomplete. Much about the
grounding mechanism remains to be spelled out. I’m content to leave lots open. Teasing out the
secrets of grounding across metaphysical levels is hard philosophical work. If organic pluralism
has any value, this book won’t be the last word on the subject. My own more modest standard for
success, then, is not to sort out all the details but to move the living constitutionalist idea from
intuitive-but-mysterious to understandable-but-underspecified. However at least one issue needs
comment before we turn from a theory of content to a theory of adjudication: Who matters?
Whose behaviors ground constitutional principles? More particularly, what role is played by
judges and what role, if any, is played by the people?

Revisit Figure 6.2. Its depiction of the kinds of persons whose actions and accompanying
mental states ground our constitutional principles aims to suggest two things: that “the grounders”
include ordinary citizens in addition to judges, and that the judges play the more central role, their
actions “matter more.” (A rough analogy: everyone who participates in the culture of fashion has

some role to play in grounding its norms even while fashionistas play the leads.) Is this right? Do
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ordinary people, either individually or in some sort of collective capacity, ground our constitutional
principles at all? If so, do their actions count for less than the actions of judges, the same, or more?
And what makes the correct answers correct?

H.L.A. Hart’s position on ordinary people’s role in grounding the law was clear: they have
none. In his 1961 magnum opus, The Concept of Law, Hart assigned distinctly different roles to
legal officials and to ordinary citizens. Remember that the ultimate rule of recognition is a
convergent practice, obtaining among some members of a society, of following legal norms with
an attitude of acceptance that Hart called the “internal point of view.” That practice grounds the
criteria of validity that pick out and “validate” ordinary legal rules. According to Hart, for a legal
system to exist in a community, ordinary citizens must generally obey the rules that are validated
by the criteria that are grounded in the convergent practice that is the rule of recognition. But they
do not participate in that practice and therefore do not play a role in making the criteria of validity
what they are. The system’s “rules of recognition specifying the criteria of legal validity,” says
Hart, “must be effectively accepted as common public standards of official behavior by its
officials.” More pointedly, “the officials of the system”—but not the citizens—“must regard [the
ultimate rule of recognition] as [a] common standard[] of official behavior and appraise critically
their own and each other's deviations as lapses.”'® Decades later, in his posthumously published
Postscript, Hart seemed to narrow the community whose recognitional practices matter to judges
alone, describing “the rule of recognition” as “a form of judicial customary rule existing only if it
is accepted and practiced in the law-identifying and law-applying operations of the courts.”!% On
either view (all officials, or only judges), ordinary citizens do not participate in the social practice

that grounds the fundamental criteria of legal validity.
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That’s Hart. But his apparent view that popular commitments have no bearing on legal
fundamentals is not obviously right when applied to American constitutional law centered on a
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text famously issued in the name of “We the People.” “[W]hy should the exclusive official class
determine the law for everyone else?”” Baude and Sachs wonder. “Scholars in the Hartian tradition
have often suggested as much, but we see no good reason for it.” Instead, they think, “the social
rules that determine the law, like other social rules involved in other artificial normative systems,
more plausibly rest on the beliefs and practices of those who jointly partake in them.”!!?

Baude and Sachs’s instinct is plenty sensible. Is it also defensible? How would it work?
As we have seen, Hart’s signature innovation, the ultimate rule of recognition, depends upon near-
consensus among the participants. If the set of people who participate extends beyond judges to
encompass all citizens, the prospects for consensus all but evaporate, destroying the prospects for
law as well. Simply put, on Hartian premises, the more folks who participate in the grounding of
our fundamental legal stuff, the less law we will have. Understanding that welcoming non-officials
into “the recognitional community” threatens to make law impossible, the legal theorist Matthew
Adler has reasoned that Hart was mistaken to suppose that any “single community defines the law
of a given legal system.” Instead, he argues, the Hartian picture entails that “there is no canonical

group whose practices are the foundation for U.S. law. Propositions about U.S. constitutional law

and, derivatively, U.S. law more generally are true or false relative to the practices of a stipulated

group »l11

Adler might be right. But his admission that his conclusion is “counterintuitive” is
probably an understatement.!'> More than highly surprising, it’s also disturbing, for the same basic
reasons many people are unsatisfied with Philip Bobbitt’s inescapable pluralism. Our social

projects are greatly advanced if we can believe there is such a thing as our law, not just your law,
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my law, and their law. So before embracing Adler’s arresting conclusion, we should work hard to
see whether the people can participate in the grounding of constitutional principles without having
to abandon the commonsensical notion that there exists one legal system at the national level in
the United States, not a collage of innumerable partially overlapping legal systems.'!* Because
Adler’s claim that multiple recognitional communities underwrite a multiplicity of legal systems
claiming jurisdiction over the same territory follows from Hart’s premise that legal norms must be
grounded in near consensus among the members of the recognitional community, its
counterintuitiveness provides some reason to prefer a theory of legal content that does not require
consensus among the grounders. As I have emphasized, organic pluralism doesn’t. Maybe, then,
it can accomplish what the Hartian account cannot.

If the embrace of a constitutional principle (already established or fledgling) by ordinary
citizens plays a very different role in grounding that principle in American constitutional law than
does the embrace of a principle (established or fledgling) by judges, what explains that fact? If
the people have no role as grounders of principles, or if they have a distinctly marginal role, in
virtue of what is that so? (The same questions arise if it is claimed that ordinary people play a
privileged role relative to judges, but I’1l put that possibility aside to simplify exposition.) There
are two ways to go here. It could be that the people are disqualified (or disadvantaged) as
grounding agents: they are ineligible (or less eligible) to take up principles. (Why?) Alternatively
(or in addition), it might be that the people are unable (or less able) to take up principles and to
embed them in the legal materials even though they’re perfectly eligible to do so. On the first way
of thinking, there’s an important sense in which the people can take up and embed constitutional
principles but their doing so doesn’t really count; on the second, the people can’t take up principles

(or they take up principles less competently), but if they could take them up well, their doing so
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would count equally. (Compare laws that prohibit driving by women with laws that prohibit
driving by the blind.) I’m attracted, at least in the first instance, to that second way of thinking.
I’'ll conclude (against Hartians) that the people do play some role in directly grounding our
constitutional principles, but (possibly against Baude and Sachs) that they have less ability to
effectively take up and embed our principles than do most officials, and much less ability than do
judges.

The first essential step in this argument is to say a bit more than I did earlier about how
principles are taken up and embedded. While I do not pretend to have fully cracked the nut, two
things about the process are apparent to me: (1) the taking up of a constitutional principle (in the
sense that performs grounding work) is a communicative act, and (2) it’s not just any act that
communicates, but a communicative act of constitutional significance. (Declaiming your devotion
to federalism while doing the laundry doesn’t ground.) To a first pass, then, a constitutional actor
takes up a principle by communicating commitment to, or recognition-and-acceptance of, that
principle in the course of, and as basis for, performing a constitutionally meaningful action such
as exercising a constitutionally recognized power. Judges take up principles when deciding
constitutional cases. Legislatures take up principles in the preambular (“Whereas”) clauses of
legislation they debate and enact. As with most acts of communication, a taking up need not be
explicit to be effective, even while explicitness helps. What is required is that the act adequately
communicates what is being taken up, or at least has the capacity to do so.

If this is broadly on target, the people’s ability to ground constitutional principles is
significantly limited simply by the character of the acts they perform. Ordinary citizens’ main
constitutional powers are voting for candidates for elective office and deliberating and deciding

when sitting as juries, both grand and petit. Ordinarily, these activities are not good mechanisms
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for communicating the taking up of constitutional principles. Elections are usually opaque to the
constitutional principles that drive the voting.!'* (What principles did the People take up in the
2024 presidential election when giving Donald Trump 49.8% of the popular vote? What principles
did they take up four years earlier when electing Joe Biden with 51.3% of the vote?) Juries are
mostly invisible; when a jury nullifies, we are not likely to know it. If we suspect it, we might
have no way to know what constitutional principles the jurors were taking up. If they can
communicate the principles that moved them, we may have no idea how representative of the
citizenry that jury was. (Consider that almost everybody’s Exhibit A of the constitutional
significance of jury nullification is the acquittal of the publisher Peter John Zenger way back in
1735, and that few offer an Exhibit B.) In addition to these powers, however, the people also have
First Amendment rights to peaceably assemble and to petition the government for redress of
grievances. These activities do enable people to communicate their commitment to principles
more legibly than voting and jury service permit. By marching on Washington, it seems to me,
the people (or segments of them) do take up and embed the constitutional principles under which
they march. So, yes, the people are in the picture. Ordinary citizens can take up constitutional
principles in a way that grounds them. But deficits of visibility, legibility, and representativeness
significantly limit their actions’ efficacy. Moreover, people’s grounding actions tend to be
ephemeral; they lack the sticking power of enacting legislation or issuing judicial opinions. All in
all, citizens play a minor role as direct grounders of our principles less because they are just
ordinary citizens and mostly because, for ordinary citizens, taking up is hard to do.

That’s the view that strikes me as most probable. It’s why Figure 6.2 looks as it does: non-
officials matter, but judges are the central players. I don’t insist that that view is correct. My mind

is open. If it’s wrong—if the people’s role in grounding is more prominent than I am claiming—
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the argument will probably come from the advocates for “popular constitutionalism,” a family of
views that sprung up around the turn of the current century to theorize a more pronounced place
for the people in constitutional governance than standard thinking allowed.''> To be clear, we
should not expect popular constitutionalists to address our question squarely. For one thing, their
central (but not sole) aim was to challenge judicial supremacy in the announcement and application
of general rules of law, whereas we are interested, not in the authoritative declaration of
constitutional rules but in the grounding of constitutional principles, conceived of as contributors
to the rules. Our question is whether popular constitutionalists provide good reason to believe, not
that the people are supreme in their judgments of what the constitutional rules are or of how those
rules apply to concrete disputes, but that they are supreme, or at least privileged, in grounding the
principles that collectively determine the rules and thus the applications.'!® Furthermore, the
difference between theories of constitutional content and of constitutional decisionmaking that is
fundamental to this book was virtually no part of the scholarly discourse when popular
constitutionalism had its moment, and many contributors to that literature might find the
distinction uncongenial. So we’re not all asking the same questions or talking the same language.
Despite all that, if I’ve shortchanged the people’s role in grounding principles, I’d expect the
literature on popular constitutionalism to let us know.

Yet that is not, I think, what the literature teaches. The first relevant lesson it imparts is
that, in the eighteenth-century heyday of popular constitutionalism, ordinary citizens deployed two
potentially important mechanisms for taking up constitutional principles beyond the three (voting,
jury service, and assembly) that I’ve already touched upon: petitioning and mobbing.!!” The first,
petitioning, I did mention, but only in combination with assembly, not as a separate practice.

During the first half-century of life under the Constitution, however, petitioning was a distinct and
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robust mode of popular participation in governance.!'® Individual citizens, civic associations,
religious groups, enslaved people, and state legislatures sent hundreds of thousands of petitions to
Congress on a broad mix of issues—from sweeping constitutional disputes related to slavery,
women’s suffrage, and temperance, to humdrum administrative grievances related to war pensions,
land grants, and political appointments. For its part, Congress took the petitions seriously,
receiving and docketing them under established rules, and referring them to committees. The
second mechanism, mobbing, refers not to chaotic rioting but to organized collective action by
citizens claiming to enforce constitutional or natural rights, and not to be acting lawlessly. The
famed Boston Tea Party of 1773, in which, to demonstrate opposition to British import taxes and
to reinforce the constitutional principle against taxation without representation, scores of colonists,
dressed as Indians, boarded British ships docked in Boston Harbor and tossed hundreds of chests
of tea overboard, was classic mob action.

The second lesson is even more important: the world of eighteenth- and early-nineteenth
century Americans is not ours. The rituals on which popular constitutionalists hang their tricorns
have not been meaningfully practiced for well over 150 years. By the late nineteenth century,
lobbying, parties, and the rise of the administrative state shifted the petition function into different
channels. Although Congress still received petitions, they were increasingly perfunctory and
carried little political weight. And by the early 20th century, petitioning had died as a mass civic
practice. In parallel, we have also lost the conventions and social understandings needed to make
mobbing a useful communicative practice. Consider: why did the revolutionary Bostonians who
relieved the British ships of their cargo dress as Indians? Standard narratives suggest they were in
“disguise.”'!® But Indian dress was not disguise, at least not chiefly. It was costume, appropriate

for men engaged in political theater. “From the 1760s through at least the 1840s,” the legal
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historian Farah Peterson explains, Indian dress “was a common element” in political protest, as
“[w]hite Americans would dress up in Indian costume, make up their faces with their idea of Indian
war paint, and participate in destructive and sometimes violent demonstrations.”'?° Colonial and
revolutionary Americans who engaged in mob action “thought they were making a constitutional

»121 Indian dress

argument,” and “believed that their costumes added something to that claim.
served as “a potent /egal symbol, both for the people who wore the costume and the people who
saw it,” thanks to the symbolic meanings with which the customs and conventions of the people
invested the attire,'?? thereby mitigating deficits of legibility and representativeness that mob
action inevitably confronts. That symbolic language and the complex set of norms that sustained
it have disappeared, much like Congress’s practice of receiving and giving a hearing to, citizen
petitions. Therefore, as much as the popular constitutionalism literature educates us about what
once had been and perhaps could be again, it also reinforces that, as things currently stand, ordinary
citizens play only a peripheral role in the grounding of our principles.

If I’m right about that, does it follow that the people are nearly irrelevant to the grounding
of our constitutional principles today? Not at all. The people still matter a great deal, albeit mostly
indirectly. In the long run, the people influence who are the judges by electing the president who
makes the nominations. And principles often bubble up in the judicial system when taken up by
trial and appellate judges in response to lawyers’ arguments.'?> More generally, as the popular
constitutionalists Robert Post and Reva Siegel emphasize, the relationship between the people’s
constitutional commitments and court-announced constitutional law “is dialectical, not
unidirectional.”'?* Accordingly, and unlike other prominent members of their band, they “regard
the tension between popular constitutionalism and judicial supremacy as generative; the

fundamental constitutional beliefs of the American people are informed and sustained by the
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constitutional law announced by courts, just as that law is informed and sustained by the
fundamental constitutional beliefs of Americans.”'?> Thanks to ongoing dialogues between courts
and the populace, Professors Post and Siegel explain, judges ‘“incorporate[e] the political
convictions of the nation into the substance of constitutional law . . . , however much they may

?126  The constitutional

proclaim that constitutional law is independent from political culture.
theorist Michael Perry had similarly argued that the “interplay between judiciary and society in
the shaping of societal morality is dialectical” twenty years before the popular constitutionalist
moment. “The Supreme Court, relying in significant measure on the preliminary efforts of other
courts, state and federal, derives from the totality of the American experience—past (‘tradition’)
as well as present—various working principles,” Professor Perry observed. “The rest of political
society, in turn, must respond to the Court’s work, and in responding will accept or reject or, most
often, simply moderate (to a greater or lesser extent) the principles the Court has derived.” And
the dialectic continues, as the Court “will respond by assimilating society’s response, by treating
that response as a new facet of the evolutionary American experience that will underlie and inform
the Court's future efforts to refine its working principles and to derive new ones.”'?’

How the courts should conduct that dialogue—to what extent they ought consciously to take up
and embed the People’s principles—is a challenging question of constitutional theory. Archibald
Cox, Solicitor General under President John F. Kennedy (and the Watergate special prosecutor
fired by Acting Attorney General Robert Bork), believed that judges do and should. In a generally
favorable contemporaneous review of John Hart Ely’s Democracy and Distrust, Cox questioned
Ely’s decision to limit active judicial review to the vindication of participational but not

substantive values. “[J]udges can find in the sources of constitutional law long-term values and

general principles supported by an enduring consensus,” he opined, “even though a misguided
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political majority has rejected them for the short term because it is heedless of the inconsistency
between the particular measure and the long-term values, or because of a breakdown in the
democratic process.”!?® Professor Tribe has similarly suggested that courts are generally able to
discern the requisite “signals [from] the zeitgeist.”!?® Others are less sanguine. “What is it that
the judge must consult to determine when, and in what direction, evolution has occurred?,” Justice
Scalia wondered. “Is it the will of the majority, discerned from newspapers, radio talk shows,
public opinion polls, and chats at the country club?”!3® Scalia asks a good question. We should
take it seriously—but not, thankfully, when engaged in constructing a theory of constitutional

content. It’s a question for a normative theory of adjudication, the subject of our next chapter.
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CHAPTER 7. ADJUDICATION IN THE REAL WORLD

“My analysis of the judicial process comes then to this, and little
more: logic, and history, and custom, and utility, and the accepted
standards of right conduct, are the forces which singly or in
combination shape the progress of the law. . . . If you ask how [the
judge] is to know when one interest outweighs another, I can only
answer that he must get his knowledge just as the legislator gets it,
from experience and study and reflection; in brief, from life itself.”

-- Justice Benjamin Cardozo (1921)

The last two chapters have presented the organic pluralist theory of constitutional content.
It is not yet a theory of adjudication. It’s an account of what makes it the case that our
constitutional rights, duties, powers, and immunities are whatever they are—that “the law is” what
it is—at any slice of time. Many think, however, that at the end of the day all we care about is
adjudication. Indeed, as we have seen, some theorists insist that adjudication should be our sole
concern from the start of the day too. “All serious constitutional theory,” Bork proclaimed, “comes
down to the question: What should the judge decide in the case now before him?”!*! Bork was an
originalist and a positivist, but his single-minded focus on judging is widely shared. In the
estimation of Professor Andrew Jordan, a nonoriginalist and anti-positivist, “[c]onstitutional
theories aim to tell us how a judge ought to decide a case.”!*?

Not everybody agrees. Professor Gary Lawson has doggedly championed a contrary view
for decades. “Any claim that the Constitution’s meaning should guide adjudication, like any other
claim about what people ‘should’ do, must be justified by sound moral arguments,” Lawson
explains. “And that is a tall order.”!** It’s a tall order, first, because there’s little reason to think
that law professors have expertise in first-order political morality. “The chances of a good [theorist

of content] also being a good normative political theorist does not seem large,” Lawson observes;

“they are different tasks calling for different skill sets.”!** Furthermore, to be useful, a theory of
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adjudication must descend from ideal theory to engage with the messy complexity of life that
judges actually confront. Because “[a]djudication takes place in real time, with limited resources,”
Lawson emphasizes, “[t]he practical demands of adjudication are not something that [a theory of
adjudication], as opposed to [a theory of content], can wave aside.”'*>> While “scholars will do
what we can,” he concludes, when it comes to theories of adjudication, “expectations need to be
realistic,” for much of legal practice “consists of the fine art of muddling through.”!*¢ Professor
Sachs likewise stumps firmly for theories of content over adjudication. “The point of
constitutional theory is to identify our constitutional law,” he asserts. “All the professors can do,
and all they should have to do, is offer a good account of what the Constitution requires.” '’

No reader who has made it this far will be surprised to hear that I lean toward Lawson and
Sachs. A normative theory of adjudication is a matter of applied ethics, and one that must take
account of resource constraints, institutional dynamics, and countervailing moral considerations.
Justice Felix Frankfurter had this complexity in view when setting forth his own theory of
adjudication, such as it was. Constitutional adjudication, he rhapsodized, demanded a judge’s
“loyalty and allegiance to nothing except the effort to find their path through precedent, through
policy, through history, through their own gifts of insight to the best judgement that poor fallible

creatures can arrive at in that most difficult of all tasks.”'??

If that is remotely what sound
adjudication calls for, all the more reason for a constitutional scholar to devote more energy toward
understanding content than toward advising or instructing judges.

That is not to say, however, that a theory of adjudication can be ignored or is not worth the
theorist’s time. From the scholarly perspective, a theory of content may be the main course, not

an appetizer, but shouldn’t be the only course. It would be beyond disappointing if the right theory

of constitutional content taught us nothing of value about how justices of our Supreme Court
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should adjudicate constitutional disputes. Fortunately, the organic pluralist theory of content
unpacked in the last two chapters bears profound lessons for judges, even as it does not come close
to delivering a decision procedure.

Where to begin? Given the topic’s complexity, we do well to organize our thinking around
propositions in which we already have high confidence. I announced one relevant proposition in
Chapter 4: presumptively, judges should try to find and enforce the law. That initial (and
necessarily rebuttable) conviction is not unique to me. I’m quite confident that it is widely held.
It’s a good place to start.

From this animating premise, four questions suggest themselves: (1) Why, presumptively,
should judges enforce the law? (2) How should judges find the law? (3) When, if at all, should
judges not enforce the law they find? (4) What should judges do if they believe that they cannot
find the law, perhaps because they conclude that there is no law on point to find? Thorough
answers to these four questions would collectively approximate a complete normative theory of
constitutional adjudication. This chapter addresses each in order, but purports to resolve none.
Given how multi-factored and value-laden the enterprise is, I do not aim to be exhaustive or
conclusive and, for the most part, cannot even claim to be original. My principal goals are to
organize the issues, identify and sharpen the most commonly offered options, and offer critical but
partial assessments.!* That said, I do have what I think is one new idea to place on the table, a
thought that emerges distinctively from the organic pluralist theory of constitutional content. I
will not summarize the thought for you just now, however, for fear that any two-sentence summary

will strike more than a few readers, not only as misguided, but as possibly crackpot. I hope to buy
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myself somewhat better odds by delaying your first encounter with my suggestion until its full

presentation, at chapter’s end.

Summary

That was a whirlwind of theories, arguments, and cautions. It’s easy to have lost one’s
bearings. Let’s summarize. We’re assuming in this chapter that organic aggregative pluralism is
(broadly speaking) the right account of constitutional content and are investigating its possible
implications for a theory of adjudication. Presumptively, judges should try to find and enforce the
existing law—the legal rules that are constituted in the manner that organic pluralism describes.
They do that by trying to figure out what our principles are (a matter with which judges are already
intimately familiar by osmosis, having been long immersed in legal practice) and how those
principles apply to the facts of the case. Sometimes judges will be confident about what the law
requires on the facts. Then, unless some of the reasons briefly examined in the last section (or
others that I missed) apply, the judge should rule in accordance with that law. But sometimes,
possibly often, judges will be uncertain about what the law is. We have been examining existing
scholarly theories regarding what they should do then.

Here’s a simplified menu of the possibilities we’ve canvassed: (1) Judges adjudicating
constitutional cases should adopt, as the correct rule of law, whichever rule they believe is more
probable than the alternative(s). They should declare that the law is whatever they think it is, more
likely than not. (2) No, the more-likely-than-not standard is insufficiently deferential to the
constitutional judgments reached by the elected branches (at least at the national level). Judges
should override the presumption that challenged (federal?) action is constitutional only if

persuaded of its unconstitutionality to a very high level of confidence. (3) Although judges should
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generally defer to constitutional judgments reached by others, deference is inappropriate when the
avenues for peaceful popular change are blocked. Judges should actively ensure that the
mechanisms of representative self-government are protected or promoted. (4) Instead of indulging
a bias in favor either of the government or of the challengers, judges should adjudicate hard cases
against whichever party could better protect itself against an adverse decision or could have more
easily or cheaply avoided the conflict in the first place. (5) Why make things so complicated?
When in doubt, judges should decide cases in whatever way is calculated to best promote long-
term systemic net good consequences. (6) Judges are not policy makers. When the law is open,
they should promote justice and sound policy as common law judges, proceeding incrementally
and guided by the need to accommodate the core social interests in sovereignty, adaptation, and
settlement. (7) Constitutional law is not common law and judges engaged in constitutional
adjudication should not do common law judging. Even if our current law is pluralist, judges should
decide uncertain cases in accord with the original meaning (or intentions), thereby, over time,
bringing our law closer into conformity with what originalist theories of content claim it is now.
(8) Judges in constitutional cases aren’t policy makers, in either a legislative or common law sense.
But nor are they mere agents of a constitution’s drafters. Judges are partners. As partners, they
should strive, wisely and unapologetically, to advance the project of securing justice under law.
(9) Judges are not partners. They are agents of the living people and should give voice to their
constitutional values. When in doubt about the law, they should rule in accord with the spirit of
the age. (10) No, not this age. Judges should try to channel the spirit of the age to come, thus
accelerating society’s progress to it. (11) Not this age and not the age to come. Judges should try

to effectuate the spirit that was baked into the text at ratification and amendment.
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That’s a lot of varied possibilities. Many have some merit, perhaps a great deal. None is
unproblematic. And the list is not exhaustive. There will be very many theories to choose from,
each calling for at least some refinement. But the situation is vastly messier if the numbered items
(and others that could be added) do not each represent an independent full-blown normative theory
of adjudication but something closer to a factor for judges to take into meaningful consideration.
And that’s likely to be the truth. As Justice Cardozo explained, unlike the legislator, the judge
“legislates only [within] gaps. He fills the open spaces in the law. How far he may go without
traveling beyond the walls of the interstices cannot be staked out for him upon a chart. He must
learn it for himself as he gains the sense of fitness and proportion that comes with years of habitude
in the practice of an art.”'*" Insofar as a judge operates within the domain of judicial discretion,
Cardozo continued, its proper exercise is shaped “by the traditions of the centuries, by the example
of other judges, his predecessors and his colleagues, by the collective judgment of the profession,
and by the duty of adherence to the pervading spirit of the law.”!'*! That’s why I cautioned at
chapter’s start that wise adjudication is too complex and context-sensitive to make it very probable
that a constitutional scholar (or, really, anybody) can craft forward-looking guidance that has the
coherence and structure needed to qualify as a genuine theory. It’s why Professor Tribe, in his
comments on Justice Scalia’s Tanner lectures, acknowledged unapologetically that he had “no
genuine ‘theory’ of [his] own . . . defining precisely how the task of textual interpretation should
proceed.”'*? He didn’t have one because he doubted “that any defensible set of ultimate ‘rules’

exists. Insights and perspectives, yes; rules, no.”!'*

* %k 3k
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Coda

Whatever merit you might find in my last suggestion [omitted], there’s no doubt that, from
the perspective supplied by an organic pluralist theory of content, constitutional adjudication will
always be something of a morass. A judge whose eyes are open will have to make a wide range
of decisions not captured by the directive to find and enforce the law: when to compromise or to
overrule precedent, when to craft or abandon implementing doctrines, how to rule when current
law is unclear, as it often will be, and many others (say, whether to grant cert.).!** No decision
procedure exists to walk the ethical judge through these options; wisdom must come, as Cardozo
said: “from experience and study and reflection; in brief, from life itself.”'*> But that doesn’t mean
that no overarching guidance is possible. To the contrary, it points to what the judge’s fundamental
adjudicatory commitments must be: to consistency in reasoning through these many choice points,
and to candor in communicating one’s reasoning. Shorn of distracting terminology and one large
self-inflicted wound, this was Wechsler’s central teaching in his lecture on neutral principles: that
candor and consistency are the essence of the judicial task. And while many contemporaries
thought Wechsler’s teaching platitudinous, few denied that it was true and of the first
importance. 4

As central and long-established as this standard may be, it is difficult for judges to live up
to. It is hard to be consistent because, well, consistency is just hard. And candor is hard for judges
because, among other things, they must see the large pockets of discretion open to them and are
understandably anxious about the subjectivity that the exercise of discretion inevitably calls upon.
If judges are taught to believe that any injection of one’s own values into constitutional
adjudication is anathema and avoidable, they will, because they are being taught falsely, feel

compelled to obfuscate and dissemble. Broader grasp and acceptance of organic pluralism would
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facilitate judicial candor because judges would understand that they could write frankly of the
pluralistic considerations that actually drive their decisionmaking. They can describe their
reasoning forthrightly because it is true to law’s nature. And candor conduces to consistency
because if you explain yourself honestly it is easier for you to police yourself and for others to

99147

help. If originalism is Scalia’s “librarian who talks too softly, organic pluralism, it seems to

me, is the advisor with freedom to speak truly.
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